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PREFACE 

This  Bureau  digest-index  of  lands  appeals  cases  from  April  1955  "to 
September  1.968,  inclusive,  has  been  developed  to  serve  as  a  useful 
guide  to  supplement  the  Department's  index.  It  provides  public 
land  applicants,  attorneys,  and  other  members  of  the  public  with  an 
informative  guide  to  Bureau  decisions  which  have  established  prece¬ 
dent  on  legal  questions  not  specifically  ruled  on  by  the  Department. 
Decisions  are  cited  in  this  index  only  if  they  present  novel  or  sig¬ 
nificant  legal  questions,  or  important  interpretations  of  regulations 
and  policies.  Each  of  the  decisions  became  the  final  administrative 
determination  of  the  issues  on  appeal  in  that  case.  All  Bureau 
decisions  on  lands  appeals  cases  which  were  approved  by  the  Secretary 
of  the  Interior  or  his  delegate  prior  to  promulgation  have  been 
included  in  this  digest-index.  The  material  has  been  arranged  under 
the  topic  index  and  key  numbering  system  classification  for  paper¬ 
work  guidelines  of  the  Bureau  of  Land  Management  and,  accordingly-, 
it  is  keyed  by  number  to  the  applicable  regulations. 

Where  it  was  determined  that  a  case  had  been  superseded  by  a  later 
Departmental  decision  on  the  same  issue,  the  Bureau  decision  was  not 
included  in  this  index.  Whc.  e  earlier  Bureau  Interpretations  of  law 
have  been  incorporated  In  the  regulations,  or  /here  the  law  or  regu¬ 
lations  have  been  changed,  the  decision  /as  considered  outdated  and 
no  longer  controlling  and  was  not  included  in  this  index.  Similarly, 
where  the  principle  may  now  be  cited  directly  from  the  regulations 
as  authority  there  was  no  need  to  include  an  old  case  in  this  index. 

There  are  many  cases  lou  appealed  to  the  Secretary  in  which  the 
Bureau's  decision  stands  as  the  final  administrative  determination 
of  that  particular  facou&l  situation,  .d.  many  cases  appealed  to 
the  Secretary  which  were  no  determined  on  .  ieir  merits.  These 
were  researched  to  assure  that  the  Department  had  not  ruled  on 
the  same  point  in  other  cases,  thereby  eliminating  deuplicate  or 
parallel  Department  rulings  and  indexing  of  Bureau  decisions  which 
are  only  secondary  references. 

These  decisions  are  keyed  to  the  regulations  contained  in  43  CFR, 
revised  as  of  January  1,  1969.  Any  redo si gnat  Lons  of  regulations 
made  after  January  1,  39^9?  will  be  reflected  in  a  supplemental 
table . 

This  digest-index  was  compiled  by  Louis  S.  Hillman,  J.D. ,  and 
Norman  K.  Schwab,  B . A .  ,  I.L.B.,  of  the  Office  of  Appeals  and 
Hearings . 

BLM  Library 
Denver  Federal  Center 
Bldg.  50,  OC-521 
P.O.  Box  25047 
Denver,  CO  80225 
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UNCODIFIED  LAND  DECISIONS 


Accretion  (Color  or  Claim  of  Title) 

The  United  States  does  not  own  land  which  passed  to  the  State  of 
California  under  the  Swampland  Act,  and  claims  no  ownership  of  any 
land  which  may  have  accreted  thereto. 

Lands  annexed  by  accretion  to  public  domain  uplands  are  public  domain 
in  Federal  ownership.  Where  such  lands  are  withdrawn  from  all  forms 
of  appropriation  and  settlement,  such  withdrawal  bars  any  disposal 
under  color  of  title  applications,  when  the  applicants  assert  no 
claim,  occupancy  or  improvements  on  the  lands  prior  to  the  withdrawal. 

Union  Feed  Yards,  Inc.,  et  al. ,  Riverside  05356,  etc.,  April  5,  1965; 
Approved  by  the  Department  on  April  5,  1965. 

Administrative  Procedure  Act 

The  procedure  followed  by  the  Department  of  the  Interior  does  not 
permit  any  person  engaged  in  the  investigation  or  prosecution  of  a 
contest  in  any  case  to  participate  or  advise  in  the  initial  decision 
or  agency  review.  This  procedure  is  in  accord  with  section  5  of  the 
Administrative  Procedure  Act. 

William  D.  Cornia,  et  al.,  Wyoming  4-63-1,  etc.,  Utah  1-63-1,  etc., 
August  25,  1965;  Approved  by  the  Department  on  August  25,  1965. 

Public  Lands:  Riparian  Rights 

An  unsurveyed  island  in  a  navigable  stream,  located  between  a  ripar¬ 
ian  lot  on  the  mainland  and  the  thread  of  the  stream,  which  was  in 
existence  when  the  State  was  admitted  to  the  Union  and  continued  in 
existence  thereafter,  is  public  land.  Therefore,  the  owner  of  the 
riparian  lot  acquired  no  legal  right  to  that  island  by  virtue  of  its 
ownership  of  the  mainland  lot. 

The  Wisconsin  Michigan  Power  Company,  ES  3073,  June  24,  1968. 

Res  Judicata  (Alaska:  Homesteads) 

Where  the  identical  issue  is  presented  in  a  second  protest,  after 
final  administrative  action  has  been  taken  and  that  action  was  neither 
appealed  nor  otherwise  attacked,  the  matter  is  determined  to  be  res 
judicata  and  a  bar  to  any  further  claim  for  relief,  and  the  appeal  on 
the  later  protest  must  be  dismissed. 

Edna  V.  Frank,  Fairbanks  032047,  May  14,  1968;  Bobby  D.  Layman, 
Anchorage  AA  2708,  May  7,  1968. 

See  also:  Richard  M.  Lade,  as  Attorney  for  Santa  Fe  Pacific  Railroad 
Company ,  Oregon  018719,  January  29,  1968. 

State  of  California,  Riverside  05827,  February  5,  1965. 
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UNCODIFIED  LAND  DECISIONS  (continued) 

Special  Acts 

The  appraisal  of  the  land  embraced  in  a  homestead  claim,  for  which 
sale  is  authorized  under  the  terms  of  Private  Law  88*4  shall  take  into 
consideration  that  the  law  requires  both  the  entryman's  compliance 
with  the  homestead  laws,  and  payment  of  the  fair  market  value  estab¬ 
lished  as  of  the  date  of  the  approval  of  the  private  law. 

Leo  F.  Reeves,  Anchorage  034503,  January  7,  1966;  Approved  by  the 
Department  on  January  7,  1966. 

Tidelands  (Alaska:  Trade  and  Manufacturing  Sitea) 

Upon  admission  of  Alaska  into  the  Union  as  a  State,  the  tidelands 
became  the  property  of  the  State  and  the  Federal  Government,  after 
admission  of  a  State,  has  no  power  to  convey  tidelands  which  have 
vested  in  the  State. 

Harvey  R.  Redmond,  Anchorage  047309,  June  17,  1968. 

Words  and  Phrases 


The  terms  "value”,  "actual  value",  "market  value",  and  "fair  market 
value",  in  common  parlance,  are  used  interchangeably. 

James  W.  Smith,  etc.,  Los  Angeles  0163131,  May  16,  1968. 
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PART  3  --  PRESERVATION  OF  AMERICAN  ANTIQUITIES 

Settlement  claims  for  lands  protected  by  the  Antiquities 
Act  of  June  8,  1906,  are  properly  rejected. 

Hollis  E.  Justis,  Vernard  E.  Jones,  AA  85  and  346, 

March  13,  1968. 
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PART  7  —  EMPLOYEES:  INTEREST  IN  LANDS  AND  RESOURCES 

An  employee  of  the  Department  of  the  Interior  or  his 
spouse  is  prohibited  from  acquiring  title  to  public 
lands  under  the  desert  land  law,  even  though  the  appli- 
cationfe  were  filed  prior  to  the  time  the  employee 
became  employed  bu  the  Department. 

The  filing  of  such  applications  does  not  in  itself 
create  such  an  interest  in  the  land  applied  for  as 
would  permit  the  Secretary  of  the  Interior,  in  his 
discretion,  to  allow  the  applicants  to  retain  the 
applications  in  good  standing  so  that  they  could 
enter  the  land  for  the  purpose  of  developing  the 
entries  and  acquiring  title  to  them;  but,  where 
the  applicants  expended  a  considerable  amount  of 
moeny  for  the  development  of  water  for  irrigation 
on  the  basis  of  special  land-use  permits  granted  to 
them,  such  desert  land  applications  may  be  approved 
for  entries,  provided  the  employee  and  his  spouse 
agree  to  divest  themselves  of  any  interest  in  the 
entries,  or  the  employee  terminates  his  employment 
with  the  Department  within  a  reasonable  time  after 
the  approval  of  the  entries. 

Marjorie  M.  Humphrey,  Noland  B.  Humphrey,  Idaho  07392, 
07393,  May  5,  1965- 


PART  1810  --  INTRODUCTION  AND  GENERAL  GUIDANCE 

Subpart  1810  -  General  Rules 

1810.3  -  Authority  to  Bind  Government 

Failure  of  a  homestead  entryman  to  comply  with  the 
homestead  law  and  regulations  cannot  be  waived  on  the 
ground  that  a  land  office  employee  gave  the  entryman 
erroneous  information  concerning  the  cultivation 
requirements . 

John  R.  Sims,  Anchorage  030715,  May  26,  1965. 
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PART  1820  --  APPLICATION  PROCEDURES 

Subpart  1821  -  Execution  and  Filing  of  Forms 

i 

1821.2  -  Office  hours;  time  and  place  for  filing 

Where  the  Anchorage  Land  District  had  in  operation  a 
central  mail  system,  Land  Office  mail  delivered  to  such 
mail  center  is  deemed  to  have  been  filed  in  the  Land 
Office. 

Division  of  National  Missions  of  the  Board  of  Missions 

of  the  Methodist  Church,  Anchorage  054149,  January  31, 
1962. 

1821.6  -  Amendments 

Where  a  desert  land  entryman  discovers  that  the  descrip¬ 
tion  of  the  land  in  his  original  entry,  upon  which  he 
has  placed  certain  improvements,  has  been  changed  by  a 
resurvey  of  the  land  in  the  area,  an  application  to  amend 
his  original  entry  to  include  the  land  upon  which  the 
improvements  have  been  placed  will  be  approved,  there 
appearing  no  objection  of  record. 

Heirs  of  Frank  Hoogner,  Los  Angeles  038258,  September  22, 
1964;  Approved  by  the  Department  on  October  16,  1964. 

1821.7  -  Unsurveyed  lands 

Where  a  public  land  order  published  in  the  Federal 
Register  on  June  4,  1964,  provides  that  only  valid  sub¬ 
sisting  petition  applications  as  of  the  date  the  order 
is  published  will  be  considered,  Pittman  Act  applications 
for  unsurveyed  lands  filed  on  June  4,  1964,  which  failed 
to  describe  the  lands  by  metes  and  bounds  are  invalid 
and  must  be  rejected. 

Henry  M.  Carberry  et  al. ,  Nevada  064504  etc., 

September  21,  1964. 
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PART  1820  --  APPLICATION  PROCEDURES  (continued) 


Subpart  1826  -  Reinstatement  of  Canceled  Entries 

Where  an  entryman  fails  to  submit  annual  proof,  and  his 
entry  is  canceled  pursuant  to  the  Departmental  regula¬ 
tions,  the  Secretary  of  the  Interior  has  no  authority  to 
extend  the  time  within  which  the.  entryman  must  make 
acceptable  annual  expenditures  and  file  his  annual  proof. 

:  l 

Kheva  Dewberry,  Nevada  060082,  August  23,  1967. 

1826.1  -  Application  for  reinstatement 

i  ’ 

An  application  for  the  reinstatement  of  a  stock-raising 
entry  presented  27  years  after  proper  cancellation  and 
without  showing  of  equities  in  the  applicant  which  would 
justify  reinstatement  must  be  rejected. 

Maurene  Z.  Hester,  Denver  046109,  June  9,  1966. 

A.  E.  Wixom  and  Coria  Allender,  Heirs  of  Bertha  E.  Wixom 

(Deceased) ,  Los  Angeles  039096,  May  6,  1966. 


7 


PART  1840  --  APPEALS  PROCEDURES 

Subpart  1840  -  Appeals  Procedures;  General 

An  appeal  to  the  Director,  Bureau  of  Land  Management 
will  be  remanded  where  the  information  in  the  State 
Director's  memorandum  of  transmittal  shows  that  the 
decision  appealed  from  is  erroneous. 

Ferris  F.  Boothe,  Nevada  066137,  May  24,  1967. 

June  W.  Madrid,  Sacramento  047131,  March  30,  1967. 

Milton  Wichner,  Nevada  038151,  July  15,  1966. 

See  also:  Orion  L.  Fenton,  Sacramento  C4-S2,  April  2, 
1968. 

Where  the  Bureau's  State  Director  requests  that  a  case 
which  is  on  appeal  be  returned  for  review,  that  case 
will  be  remanded  for  further  consideration. 

Rio  Blanco  Fish  and  Wildlife  Association,  Colorado  0124685 
April  3,  1967. 

George  and  Jennie  MacKenzie,  Wyoming  0324018,  March  13, 
1967. 

Where  the  State  Director's  memorandum  of  transmittal 
states  that  the  information  contained  in  the  statement 
of  reasons  for  appeal  meets  the  required  conditions  and 
indicates  that  the  issuance  of  a  special  land-use  permit 
for  the  construction  of  a  ski  lift  is  now  in  order,  the 
issue  on  appeal  becomes  moot  and  the  case  will  be  remanded 
for  further  consideration. 

Franklin  Supply  Company,  Colorado  1923,  July  2,  1968. 

See  also:  Robert  S.  Horner,  Riverside  03971,  October  9, 
1964. 

Tommee  Fentzling,  Sacramento  062928, 

August  17,  1966. 

Donald  R.  Jarrett,  Fairbanks  026329,  March  13, 
1967. 

State  of  California,  Jerry  W.  and  Howard  P, 

Blair ,  Riverside  02352,  January  19,  1967. 


8 


PART  1840  --  APPEALS  PROCEDURES (continued) 


Subpart  1840  -  Appeals  Procedures;  General  (continued) 

Where  the  Bureau's  State  Director  advises  that  the  deci¬ 
sion  appealed  from  should  be  reversed  and  this  advice  is 
supported  by  a  detailed  report,  the  decision  will  be 
reversed  and  the  case  will  be  remanded  for  further 

consideration. 

*1 

r 

Oscar  Allen,  Nevada  035774,  November  16,  1966. 

A  decision  which  rejects  a  desert  land  application  for 
certain  non-fatal  defects  without  affording  the  applicant 
an  opportunity  to  remedy  such  defects  will  be  set  aside 
and  the  case  remanded  for  further  consideration  of  the 
applicant's  subsequent  submission  of  curative  matter. 

William  S.  Varin,  Idaho  1081,  August  28,  1967. 

A  petition  for  reconsideration  of  an  appeal  is  properly 
denied  where  the  appeal  is  prematurely  taken  from  a 
Hearing  Examiner's  interlocutory  order  prior  to  the  ren¬ 
dering  of  a  decision  on  the  merits  of  a  government  contest. 

United  States  v.  Golden  Grigg  et  al.,  Idaho  013917  £t  al . , 
October  30,  1967. 

Where  a  Land  Office  decision  is  refuted  in  part  and  deter¬ 
mined  to  be  inconclusive  otherwise,  the  case  will  be 
remanded  for  further  consideration. 

Bryce  and  Cornelia  Rhodes,  Nevada  058963,  October  12,  1965. 

Where,  after  an  appeal  has  been  taken,  the  appellant  sub¬ 
mits  evidence  to  support  his  position  which  was  not  avail¬ 
able  when  the  decision  appealed  from  was  rendered,  the 
case  will  be  remanded  for  consideration  of  such  evidence. 

E.  L.  Cord,  Misc.  88359,  June  14,  1965. 

Where  an  offer  to  lease  under  the  Small  Tract  Act  is  the 
only  subject  of  a  decision  and  the  offer  is  no  longer 
available,  an  appeal  from  that  decision  will  be  dismissed. 

Lawrence  L.  and  Doris  R.  Lyons,  Sacramento  053681, 

April  13,  1965. 
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PART  1840  --  APPEALS  PROCEDURES (continued) 

Subpart  1840  -  Appeals  Procedures;  General  (continued)  / 

Where  the  issue  submitted  for  consideration  on  appeal 
involves  a  petition-application  to  classify  lands  for 
Indian  allotment,  and  this,  insofar  as  it  relates  to  the 
right  of  appeal,  is  governed  by  the  procedures  set  forth 
in  43  CFR,  Parts  2410  and  2411  exclusively,  the  appeal 
will  be  voided  and  the  case  will  be  returned  to  the 
Bureau's  State  Director. 

Levoy  D.  Locust,  Arizona  757,  August  23,  1967. 

H.  G.  McElhinney,  Idaho  200,  March  14,  1967. 

Bentley  M.  McMullin,  Colorado  0126648,  March  16 ^  1967. 

Where  an  application  to  add  additional  land  to  an  existing 
desert  land  entry  may  not,  pursuant  to  a  notice  published 
in  the  Federal  Register,  be  accepted  or  considered  as 
filed  by  the  Land  Office,  a  decision  by  that  office  which 
rules  on  the  merits  of  the  application  will  be  vacated 
and  an  appeal  from  that  ruling  will  be  dismissed. 

Sylvia  H.  Wadsworth,  Nevada  061308,  April  24,  1967. 

There  is  no  right  of  appeal  to  the  Director  from  a 
"decision''  that  is,  in  effect,  no  more  than  a  notice  to 
the  Declared  High  Bidder  in  a  public  sale,  advising  that 
the  land  involved  has  been  determined  to  be  valuable  for 
oil  and  gas  by  the  Geological  Survey  and  allowing  him  an 
opportunity  to  file  a  request,  accompanied  by  competent 
geologic  or  other  technical  data  to  support  his  contention 
that  such  land  should  be  reclassified  as  non-mineral  in 
character. 

Richard  B.  Will,  Idaho  1901,  January  5,  1968. 

Nacho  A.  Sanchez,  Idaho  305,  May  31,  1967. 

Where  the  record  shows,  after  one  public  sale  preference- 
right  claimant  has  appealed  from  a  decision  awarding  a 
tract  of  land  to  the  other  preference-right  claimant, 
that  there  is  not  sufficient  evidence  in  the  record  to 
determine  the  equities  of  these  claimants,  the  case  will 
be  remanded  for  further  consideration. 

Lafayette  Dunn,  Fernando  F.  Montoya,  Colorado  0125478, 

May  15,  1967. 

See  also:  Samuel  F.  Clapp  v.  Cascade  Natural  Gas  Company, 
Colorado  051718,  April  26,  1967. 

Donald  L.  Johnson,  Anchorage  067714,  April  6, 
1967. 
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PART  1840  --  APPEALS  PROCEDURES (continued) 

Subpart  1840  -  Appeals  Procedures;  General  (continued) 

Where  the  party  adversely  affected  by  a  decision  has 
filed  a  proper  and  timely  notice  of  appeal  containing  a 
statement  of  reasons  for  the  appeal,  and  a  supplemental 
notice  of  appeal  with  statement  of  reasons,  and  other 
supplemental  statements  of  reasons,  brief,  and  documents 
are  thereafter  submitted  to  support  the  appeal,  but  are 
not  timely  filed  in  the  proper  office,  the  allegations 
contained  in  the  subsequently  filed  documents  cannot  be 
considered  in  resolving  the  issues  raised  by  the 
appellant  in  his  original  appeal. 

Phillip  Joseph,  Juneau  Indian  Village,  USS  4694,  Lot  6, 
Block  5,  April  28,  1966. 

i  ■  i 

Where  after  the  filing  of  an  application  to  select  lands 
under  the  Valentine  Scrip  Act  the  applicants  elect  to 
receive  cash  payment  for  some  of  the  scrip  certificates 
offered  for  the  selected  lands,  the  receipt  of  such  cash 
payments  for  the  certificates  in  effect  constitutes  a 
withdrawal  of  the  application;  hence,  an  appeal  involving 
such  application  is  thus  rendered  moot  and  will  be 
dismissed. 

Marblehead  Land  Company  et  al..  Riverside  07784, 

January  20,  1967. 

A  protest  against  the  issuance  of  an  airport  lease  is 
properly  sustained  where  the  protest  discloses  that 
favorable  action  on  the  lease  application  may  be  in 
derogation  of  the  rights  and  equities  of  the  protestant, 
who  asserts  an  interest  in  the  construction  and  opera¬ 
tion  of  the  airport  facility  by  virtue  of  a  private 
contract  with  the  applicant. 

Trinity  Canadian  Drilling  Company,  AA  126,  June  2,  1967. 

Any  notice  sent  to  an  address  of  record  is  constructively 
served  on  the  party  involved,  when  delivery  is  attempted, 
and  where  failure  to  complete  the  delivery  is  through  the 
fault  of  the  appellant. 

Howard  R.  Hicks,  Anchorage  050393,  056830,  May  1,  1964. 
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PART  18U0  --  APPEALS  PROCEDURES  (continued) 

Subpart  18UO  -  Appeals  Procedures;  General  (Laches) 

Where  an  application  for  an  Indian  allotment  which  was 
filed  in  1967  is  rejected  by  the  Land  Office  and  the 
record  shows  on  appeal  that  an  application  for  the  same 
land  was  previously  filed  by  applicant’s  father  for  her 
benefit,  and  that  application  was  rejected  in  1918  by 
the  General  Land  Office,  an  appeal  requesting  recon¬ 
sideration  of  the  1918  decision  is  subject  to  rejection 
because  of  laches. 

Delia  Curl  Souza,  Sacramento  1253?  May  13,  1988. 

Southern  Pacific  Company,  Sacramento  079867,  November  k, 

196^ 

]8H0.0-6(b)  -  Documents 

An  appeal  to  the  Secretary  from  a  decision  of  the 
Director  will  be  dismissed  when  the  notice  of  appeal 
and  the  appeal  fee  are  not  transmitted  to  the  Director 
within  the  30-day  period  prescribed  by  the  departmental 
rules  of  practice,  although  received  in  the  Land  Office 
during  the  10-day  grace  period. 

Franklin  D.  Massey,  Anchorage  050193,  April  18,  1967. 

An  appeal  to  the  Director,  Bureau  of  Land  Management, 
from  a  Hearing  Examiner’s  decision  will  be  dismissed 
when  the  appellant  fails  to  transmit  the  statement  of 
reasons  in  support  of  the  appeal  within  the  period 
required  by  the  Department’s  appeal  procedures 
although  the  statement  of  reasons  is  received  within 
the  10-day  grace  period  provided  for  in  the  appeal 
procedures. 

Robert  A.  Williams  v.  Charles  B.  Tinch,  Anchorage 
Contest  N'*.  1598  (Anchorage  01*5689 ),  March  12 ,  1965 . 

When  the  statement  of  reasons  on  an  appeal  is  filed 
during  the  10-day  grace  period  provided  by  the  regula¬ 
tions,  but  the  records  show  it  was  not  transmitted  to 
the  proper  office  before  the  date  of  expiration  of 
the  period  in  which  it  was  required  to  be  filed,  the 
appeal  must  be  dismissed. 

Irving  C.  Elliott,  Sacramento  07^181,  May  15,  196U. 
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PART  1840  --  APPEALS  PROCEDURES  (continued) 

Subpart  1840  -  Appeals  Procedures;  General  (continued) 

1840.0-7  -  Summary  dismissal 

An  appeal  to  the  Director,  Bureau  of  Land  Management, 
must  be  dismissed  where  the  statement  of  reasons  for 
appeal  is  not  transmitted  to  the  office  of  the  Director 
within  30  days  after  the  notice  of  appeal  is  filed. 

Roy  Lee  and  Sarah  S.  Hart,  Idaho  016448,  016449,  016431, 
October  15,  1965. 

Matador  Cattle  Company,  Wyoming  2-65-3,  March  31,  1965. 

Don  E.  and  Afton  Taylor,  et  al.,  Utah  5-64-1,  3,  5,  and 
6,  December  23,  1964. 

Harry  Gin  Wong,  et  al,,  Nevada  060011,  May  18,  1964. 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  is 
properly  dismissed  when  it  is  shown  that  the  appeal  was 
not  served  on  tne  Bureau's  State  Director  within  the  30 
day  period  allowed  for  filing  the  appeal. 

N,  J.  Meagher  and  Company,  et  al„,  Utah  8-65-1  (SC) , 
December  8,  1965. 

A  statement  of  reasons  for  appeal  which  does  not  point 
out  wherein  the  decision  appealed  from  is  in  error  is 
subject  to  dismissal. 

Norman  L.  Fallowfield,  AA  2146,  July  29,  1968. 

C.  J.  McIntyre,  AA  2154,  July  5,  1968. 

Appeals  to  the  Director  will  be  dismissed  when  the  appel¬ 
lant  withdraws  the  petition-applications  that  were  the 
subject  of  the  appeals. 

L.  B.  Binion,  Montana  073611  etc.,  August  28,  1967. 
Maricopa  County,  Phoenix  069132,  June  17,  1966. 

The  Pacific  Telephone  and  Telegraph  Company,  Los  Angeles 
0111883  etc.,  June  14,  1965. 
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PART  1840  --  APPEALS  PROCEDURES  (continued) 

Subpart  1840  -  Appeals  Procedures;  General  (continued) 

1840.0-7  -  Summary  dismissal  (continued) 

An  appeal  will  be  dismissed  when  the  appellant  relin¬ 
quishes  the  lands  described  in  the  application  which  is 
the  subject  of  the  appeal. 

Frontier  Girl  Scout  Council,  Nevada  043560,  October  28, 
1966. 

Daniel  W.  Adney,  Fairbanks  020002,  July  21,  1965. 

Where  the  appellant  accepts  the  Department 1 s  wheeling 
stipulations,  as  a  condition  for  the  grant  of  a  trans¬ 
mission  line  right-of-way,  and  the  additional  stipula¬ 
tions  requested  by  the  appellant  are  acceptable  to  the 
Department,  the  issue  on  appeal  is  rendered  moot  and  the 
appeal  will  be  dismissed. 

Pacific  Power  and  Light  Company,  Sacramento  075363, 

March  15,  1966. 

An  appeal  will  be  dismissed  where  the  appellant  in  effect 
accepts  the  decision  appealed  from. 

Charles  J.  Sassara,  Anchorage  046437,  October  14,  1965. 
Subpart  1841  -  Decision  Procedure 
1841.9  -  Closing  the  case 

An  applicant  who  fails  to  appeal  from  an  adverse  decision 
loses  whatever  rights  he  may  have  had  by  virtue  of  his 
application. 

Denny  R.  Harrison,  Anchorage  061494,  February  8,  1966. 
State  of  California,  Riverside  05827,  February  5,  1965. 
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PART  1840  --  APPEALS  PROCEDURES  (continued) 


Subpart  1842  -  Appeals  to  the  Director  of  the  Bureau  of  Land  Management 

An  appeal  will  be  dismissed  when  it  appears  that  compli¬ 
ance  has  been  made  with  the  requirements  of  the  decision 
from  which  the  appeal  was  taken,  thereby  rendering  the 
appeal  moot. 

Fred  J.  Wysong,  Idaho  917,  July  13,  1967. 

Adone  Giannini,  et  al.,  Montana  1391,  May  12,  1967. 

1842.2  -  Who  may  appeal 

A  person  who  is  not  adversely  affected  or  aggrieved  by 
a  State  Director's  determination  not  to  cancel  a  bath¬ 
house  lease,  who  has  no  right  arising  from  the  lease, 
and  who  gains  no  legal  interest,  benefit  or  privilege  by 
procuring  its  cancellation,  has  no  standing  to  appeal  to 
the  Director  from  that  determination. 

E.  Lucian  Keller,  Salt  Lake  064881,  October  30,  1967. 

A  decision  on  a  public  sale  requiring  submission  of  proof 
of  ownership  of  adjoining  land  is  interlocutory  in  nature, 
and  a  purported  appeal  therefrom  is  premature  and  must  be 
dismissed.  Such  a  decision  is  not  an  appealable  order 
and  no  right  of  appeal  therefrom  should  be  allowed. 

Carroll  W.  Wells,  Idaho  016007,  January  3,  1968. 

Where  the  information  in  the  case  record  shows  that  no 
decision  had  been  issued  by  the  Land  Office  in  a  public 
sale  case,  and  the  appellant’s  rights  as  a  grazing  lessee 
and  otherwise  have  somehow  been  overlooked  rather  than 
disregarded,  an  appeal  to  the  Director  is  premature. 

However,  the  appellant's  statement  of  reasons  for  appeal 
will  be  accepted  as  a  proper  protest  and  the  case  will  be 
remanded  for  further  consideration. 

John  W.  Purvis,  Oregon  78  out  of  Oregon  017515,  May  3,  1967. 

Where  a  regulation  provides  that  the  rates  charged  for  a 
right-of-way  across  public  lands  may  be  revised  only  after 
notice  and  an  opportunity  for  hearing,  a  Land  Office  deci¬ 
sion  requiring  payment  of  an  increased  rate  prior  to  such 
heeripg  and  allowing  a  right  of  appeal  is  premature. 

Mobil  Oil  Company,  BLMA  045000,  October  8,  1965. 
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PART  1840  --  APPEALS  PROCEDURES  (continued) 

Subpart  1842  -  Appeals  to  the  Director  of  the  Bureau  of  Land  Management 

(continued) 

1842.2  -  Who  may  appeal  (continued) 

Although  the  matter  of  proper  classification  of  public 
lands  cannot  be  the  subject  of  an  appeal  to  the  Director, 
Bureau  of  Land  Management ,  under  the  provisions  of  the 
existing  regulations,  the  Director  has  jurisdiction  to 
determine  that  the  cla  ssif ication  action  taken  was 
contrary  to  the  regulations. 

Herman  A.  Gschwind,  New  Mexico  0556237,  May  31,  1967. 
Margaret  A.  Noble,  Wyoming  0285623,  April  29,  1964. 

Where,  on  appeal,  the  record  of  an  Indian  Allotment 
petition-application  reveals  that  the  applicable  proce¬ 
dures  in  43  CFR  Subpart  2411  have  not  been  followed,  the 
case  will  be  remanded  for  appropriate  action. 

Susie  Magdalene  Weinheimer  Lewis,  Riverside  06628, 

July  2,  1965. 

A  right  of  appeal  to  the  Director  from  a  Land  Office 
decision  is  void  where  the  only  issue  involved  is  proper 
classification  of  the  land  pursuant  to  a  petition- 
application  for  desert  land  entry. 

Raymond  T .  Cannon ,  Utah  0133425,  July  2,  1964. 

A  protestant  who  is  not  a  party  to  a  case  and  who  is  not 
adversely  affected  by  a  decision  of  an  officer  of  this 
Bureau  has  no  right  of  appeal  to  the  Director. 

Clarence  V.  Coleman(Entryman) ,  Elverda  E.  Lincoln,  et 
al. (Protestants) ,  Anchorage  031276,  January  18,  1965. 

See  also:  Art  Zimmer,  Arlene  Zimmer,  Anchorage  061122, 
November  19,  1964. 

A  notice  of  Hearing  and  Prehearing  Order  of  a  Hearing 
Examiner  is  not  an  appealable  order,  and  a  purported 
appeal  taken  therefrom  will  be  dismissed. 

Shell  Oil  Company  v.  John  D.  Archer,  Contest  No.  8075 
(Utah),  August  15,  1959. 
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PART  1840  --  APPEALS  PROCEDURES  (continued) 


Subpart  1842  -  Appeals  to  the  Director  of  the  Bureau  of  Land  Management 

(continued) 

1842.2  -  Who  may  appeal  (continued) 

The  Department  rules  of  practice  do  not  provide  for 
appeals  from  rulings  of  a  hearing  examiner  in  the  conduct 
of  a  hearing,  preliminary  to  the  rendering  of  a  decision 
in  the  contest  proceeding  by  the  examiner.  Therefore, 
the  taking  of  an  appeal  from  a  ruling  on  a  demurrer 
filed  in  the  proceeding,  prior  to  the  rendering  of  a 
decision  by  the  examiner  in  accordance  with  the  entire 
record  assembled  in  the  contest  proceeding,  is  premature, 
and  it  will  be  dismissed. 

r 

United  States  v.  Keith  V.  O'Leary,  et  al.,  Contest  No. 
5168,  August  15,  1957. 

1842.4  -  Appeal;  how  taken,  filing  fee,  mandatory  time  limit 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  is 
properly  dismissed  where  the  statement  of  reasons  is  not 
filed  with  the  notice  of  appeal  and  is  later  filed  in 
the  Land  Office  within  the  period  allowed  for  filing  but 
is  not  forwarded  to  the  Director  until  after  the  expira¬ 
tion  of  that  period. 

Robert  S .  Light ,  New  Mexico  0147005,  February  2,  1S65; 
Approved  by  the  Department  on  February  2j ,  1965. 

A  notice  of  appeal  to  the  Director  will  not  be  considered 
when  it  is  not  accompanied  by  the  required  filing  fee  and 
no  filing  fee  is  transmitted  to  the  proper  office  within 
the  time  allowed  for  filing  the  notice  of  appeal. 

Lionel  W.  Olson,  Nevada  013442,  September  8,  1964. 

See  also:  C.  0.  Magnuson,  Washington  03967-C, 

September  28,  1962. 

Where  the  record  shows  that  a  notice  of  appeal  and  the 
filing  fee  were  submitted  within  30  days  after  the  appel¬ 
lant  was  served  with  the  Hearing  Examiner's  decision, 
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PART  1840  --  APPEALS  PROCEDURES  (Continued) 

Subpart  1842  -  Appeals  t6  the  Director  of  the  Bureau  of  Land  Management 

(continued) 

1842.4  -  Appeal;  how  taken,  filing  fee,  mandatory  time  limit  (continued) 

and  the  statement  of  reasons  for  appeal  was  filed  within 
30  days  following  filing  of  the  notice  of  appeal,  a 
motion  to  dismiss  the  appeal  will  be  denied. 

Ernest  M.  Dickey  v.  Frank  Bush,  Anchorage  034057, 

Contest  No.  A-1547,  July  15,  1964. 

t  t 

Where  a  contestee,  who  is  adversely  affected  by  a  deci¬ 
sion,  fails  to  appeal  therefrom,  in  the  absence  of  fraud 
or  gross  irregularity,  the  decision  becomes  final,  and 
the  conteetee  loses  all  interest  he  has  in  the  land  and 
any  right  he  might  have  asserted,  including  objections 
to  the  sufficiency  of  the  contest  complaint. 

Willard  A.  Huffman,  Anchorage  059865,  December  23,  1964. 

The  rules  of  practice  contemplate  a  timely,  written 
notice  of  appeal;  verbal  notice  of  intention  to  appeal 
will  not  suffice.  Where  the  written  notice  of  appeal  is 
not  timely  filed,  the  appeal  must  be  dismissed. 

Paul  Albrecht,  Wyoming  015693,  January  28,  1958. 

1842.5-1  -  Statement  of  reasons,  written  arguments,  briefs 

An  appeal  will  be  dismissed  where  the  appellant  fails  to 
file  any  statement  of  reasons  in  support  of  his  appeal, 
and  does  not  allege  any  error  in  the  decision  from  which 
the  appeal  is  taken. 

Joseph  G.  Vogel,  Montana  2141  (Minnesota),  January  8,  1968. 

An  appeal  must  be  summarily  dismissed  where  the  notice  of 
appeal  was  not  accompanied  by  a  statement  of  reasons,  and 
the  time  within  which  the  statement  of  reasons  was 
required  to  be  filed  has  long  expired. 

George  M.  Goble,  Anchorage  067558,  AA  966,  March  2,  1968. 
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PART  1840  --  APPEALS  PROCEDURES  (continued) 

Subpart  1842  -  Appeals  to  the  Director  of  the  Bureau  of  Land  Management 

(continued) 

1842.5-1  -  Statement  of  reasons,  written  arguments,  briefs  (continued) 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  is 
properly  dismissed  where  the  statement  of  reasons  is  not 
filed  with  the  notice  of  appeal  and  is  later  filed  in  the 
Land  Office  within  the  period  allowed  for  filing  but  is 
not  forwarded  to  the  Director  until  after  the  expiration 
of  that  period. 

Amel  R.  Baldwin,  Nevada  048365,  January  27,  1965. 

Where  the  statement  of  reasons  received  on  appeal  does 
not  point  out  wherein  the  decision  appealed  from  is  in 
error  but  complains  of  the  discriminatory  nature  of  the 
Public  Sale  Act,  the  appeal  will  be  dismissed  because  it 
consequently  fails  to  state  reasons  for  the  appeal,  as 
required  by  the  appeals  procedure. 

Orlando  R.  Santistevan,  Wyoming  0323914,  July  13,  1967. 

A  decision  dismissing  an  appeal  because  the  appellant  did 
not  submit  a  statement  of  reasons  pointing  out  specifi¬ 
cally  wherein  the  decision  appealed  from  is  in  error  will 
be  vacated  and  the  appeal  reinstated  where  it  is  subse¬ 
quently  determined  that  the  appellant  had  in  fact  timely 
submitted  a  statement  of  reasons  to  support  his  appeal. 

Auna  W.  Vanderwood,  Anchorage  AA  238,  June  1,  1967. 

Where  the  only  statement  received  on  appeal  contains  an 
allegation  that  the  appellant  has  reason  to  believe  that 
the  State's  filing  is  invalid  and  that  the  State  has  no 
right  to  the  land  in  issue,  the  appeal  will  be  dismissed 
because  it  fails  to  clearly  point  out  the  precise  grounds 
upon  which  reversal  is  sought. 

Auna  W.  Vanderwood,  Anchorage  AA  238,  April  11,  1967. 
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PART  1840  —  APPEALS  PROCEDURES  (continued) 

Subpart  1842  -  Appeals  to  the  Director  of  the  Bureau  of  Land  Management 

(continued) 

1842.5-2  -  Service  of  notice  of  appeal  and  of  other  documents 

Where  five  separate  Land  Office  decisions  name  the  iden¬ 
tical  public  sale  purchaser  the  adverse  party  who  is  to 
be  served  in  the  event  of  an  appeal  by  the  same  unsuc¬ 
cessful  applicant  and  six  certified  mail  return  receipt 
cards  in  those  five  case  files  show  that  in  each  instance 
the  declared  purchaser's  son  had  been  the  receiptor  of 
those  letters  in  the  capacity  of  "addressee's  agent," 
the  adverse  party  will  not  be  permitted  to  escape  con¬ 
structive  service  by  disclaiming  this  agency  relationship 
after  the  appellant  had  sought  to  effect  service  on  the 
adverse  party  by  serving  the  son  with  copies  of  the 
notices  of  appeal. 

Victor  Sullivan  v.  Mrs.  John  C.  Sullivan,  NM  39  etc. 
out  of  New  Mexico  0558565,  April  3,  1967. 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  is 
properly  dismissed  where  the  appellant  fails  to  serve  a 
copy  of  the  notice  of  appeal  upon  the  adverse  parties  or 
to  file  a  statement  of  reasons  in  support  of  the  appeal. 

Ronald  Parks,  Arizona  PDO  1840,  November  9,  1966. 

Vernon  T.  Crouse,  Fairbanks  033450,  July  6,  1965. 

Donald  T.  Sawyer,  et  al.,  Nevada  060365,  etc.,  September  8, 
1964. 

Subpart  1843  -  Actions  by  Director 

1843.5  -  Request  for  hearings  on  appeals  involving  questions 
of  fact 


A  request  that  a  hearing  be  held  to  determine  the  facts 
in  the  case  will  be  denied  where  it  is  determined  that 
such  a  hearing  would  not  develop  material  facts  decisive 
of  the  issues  involved  that  are  not  already  of  record. 

t 

Evelyn  0.  Speinle,  Fairbanks  027804,  March  8,  1967. 
Orchard  Mesa  Airport ,  Inc . ,  Denver  055936,  October  12, 
1962. 
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PART  1840  --  APPEALS  PROCEDURES  (continued) 

Subpart  1843  -  Actions  by  Director  (continued) 

1843.5  -  Request  for  hearings  on  appeals  involving  questions 

of  fact  (continued) 

The  provisions  of  the  Administrative  Procedure  Act  do 
not  require  a  hearing  unless  there  is  agency  action 
which  the  agency  statute  provides  must  be  preceded  by 
a  hearing,  and  there  is  nothing  in  the  Soldiers' 
Additional  Homestead  Act  which  requires  that  a  formal 
evidentiary  hearing  be  held  in  order  to  determine 
whether  the  scrip  rights  accruing  thereunder  are  valid, 
or  whether  the  application  for  public  lands  in  satisfac¬ 
tion  of  such  scrip  rights  is  otherwise  acceptable.  Nor 
will  a  hearing  be  allowed  for  the  purpose  of  presenting 
evidence  bearing  on  question  of  fact,  or  for  presenting 
oral  argument,  where  it  is  determined  that  such  a  hearing 
would  not  develop  material  facts  not  already  of  record, 
or  would  not  substantially  aid  in  resolving  the  issues 
raised  in  an  appeal. 

Douglas  Land  Company,  Oregon  018726,  May  12,  1967. 

1843.6  -  Request  for  oral  argument 

A  request  for  a  hearing  on  the  issues  of  fact  or  for 
oral  argument  must  be  denied  where  it  is  determined  that 
such  a  hearing  would  not  develop  facts  decisive  of  the 
issues  involved  that  are  not  already  of  record,  and  the 
holding  of  such  a  hearing  for  oral  argument  would  serve 
no  useful  purpose. 

John  P.  Elliott,  Jr.,  Colorado  066625,  April  25,  1968. 
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PART  1850  --  HEARINGS  PROCEDURES 


Subpart  1850  -  Hearing  Procedures;  General 

The  provisions  of  the  Administrative  Procedure  Act  do  not 
require  a  hearing  unless  there  is  agency  action  which  the 
agency  statute  provides  must  be  preceded  by  a  hearing, 
and  there  is  nothing  in  the  Soldiers'  Additional  Homestead 
Act  which  requires  that  a  formal  evidentiary  hearing  be 
held  in  order  to  determine  whether  the  scrip  rights 
accruing  thereunder  are  valid,  or  whether  the  application 
for  public  lands  in  satisfaction  of  such  scrip  rights  is 
otherwise  acceptable.  Nor  will  a  hearing  be  allowed  for 
the  purpose  of  presenting  evidence  bearing  on  question 
of  fact,  or  for  presenting  oral  argument,  where  it  is 
determined  that  such  a  hearing  would  not  develop  material 
facts  not  already  of  record,  or  would  not  substantially 
aid  in  resolving  the  issues  raised  in  an  appeal. 

Douglas  Land  Company,  Oregon  018726,  May  12,  1967. 

A  request  for  a  hearing  will  be  denied  where  the  claimants 
fail  to  allege  facts  which,  if  proven,  would  entitle  them 
to  the  relief  they  seek. 

Millie  Jannelli,  John  and  Margaret  Montevecchi,  Sacramento 
079765,  November  22,  1966. 

Where  equitable  title  in  public  lands  has  passed,  but 
patent  remains  unissued,  the  Secretary  cannot  exercise 
his  power  of  review  so  as  to  dispossess  the  applicant  of 
his  interest  in  the  lands  without  complying  with  the 
requirements  of  due  process  by  giving  proper  notice  and 
opportunity  to  be  heard,  and  even  though  judicial  pro¬ 
ceedings  are  pending  in  a  United  States  District  Court 
concerning  the  lands,  such  proceedings  may  be  suspended 
to  allow  the  Department  to  hold  a  heading  and  conclude 
its  administrative  proceedings  in  the  matter. 

U.  S.  v.  Philip  T,  Garigan,  et  al.,  Arizona  Contest  012473, 
April  12,  1966;  Approved  by  the  Department  on  April  12, 
1966. 

1850.0-6  -  Documents 

i 

An  appeal  to  the  Hearing  Examiner,  under  the  Federal  Range 
Code,  is  not  filed  in  the  office  of  the  District  Manager 
until  it  is  actually  received  in  that  office.  Since  the 
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PART  1850  --  HEARINGS  PROCEDURES  (continued) 

Subpart  1850  -  Hearing  Procedures;  General  (continued) 

1850.0-6  -  Documents  (continued) 

appeal  was  not  received  in  the  District  Manager's  office 
until  after  the  expiration  of  the  extended  appeal  period, 
it  was  not  timely  filed  and  must  be  dismissed. 

Robert  (Bob)  Miller,  Montana  2-63-1,  January  24,  1964; 
Approved  by  the  Department  on  March  6,  1964. 

1851.5  -  Evidence 

A  Hearing  Examiner's  decision  will  not  be  disturbed  on 
appeal  on  an  issue  which  goes  to  the  weight  of  the  evi¬ 
dence  where  the  findings  of  fact  have  substantial  support 
in  the  evidence,  or  are  logical  and  reasonable  deductions 
from  the  facts  in  evidence. 

George  Mor  v.  Julius  H.  Moor,  Anchorage  051384,  Contest 
No.  1661,  July  21,  1964. 

Ernest  M.  Dickey  v.  Frank  Bush,  Anchorage  034057,  Contest 
No.  A-1547,  July  15,  1964. 

Subpart  1852  -  Contest  and  Protest  Proceedings 

Where  the  charges  contained  in  a  protest  against  the 
acceptance  of  a  homestead  final  proof  raises  a  number  of 
questions  as  to  the  entryraan's  compliance  with  the  appli¬ 
cable  law  and  regulations  as  to  residence,  cultivation, 
and  improvements,  which  cannot  be  readily  resolved  by  the 
evidence  of  record,  a  decision  dismissing  the  protest  and 
accepting  the  final  proof  will  be  vacated  and  the  case 
remanded  in  order  that  appropriate  contest  proceedings 
may  be  initiated  against  the  entry  to  resolve  the  factual 
disputes  that  have  been  raised  as  to  the  validity  of  the 
entry. 

Pauline  and  Otto  L.  Dean  et  al.,  New  Mexico  023243 , 

April  20,  1965. 
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PART  1850  --  HEARINGS  PROCEDURES  (continued) 


Subpart  1852  -  Contest  and  Protest  Proceedings  (continued) 

1852.1  -  Private  contests  and  protests 

It  is  proper  to  dismiss  a  private  contest  complaint 
initiated  against  a  headquarters  site  claim  after  an 
application  to  purchase  the  claim  has  been  filed  and 
to  consider  the  contest  complaint  as  a  protest  only. 

An  individual  cannot  usurp  the  role  of  the  Government 
in  adverse  proceedings  against  an  unperfected  land  claim 
or  entry. 

John  E.  Eckert,  Protestant;  Elmer  S.  Harrop,  Applicant, 

Anchorage  029219,  March  6,  1968. 

Where  a  private  contest  is  brought  against  a  homestead 
entry,  and  the  contestee  fails  to  answer  the  allegations 
contained  in  the  complaint,  the  allegations  are  taken  as 
admitted,  and  the  entry  must  be  cancelled.  A  contestant 
who  procures  the  cancellation  of  a  homestead  entry  is 
entitled  as  a  matter  of  law  to  a  preference  right  for  30 
days  after  the  cancellation  is  noted  on  the  appropriate 
Bureau  records  within  which  to  file  an  application  for 
the  lands;  and  it  is  improper  to  deny  the  contestant  the 
right  to  enter  the  land  in  such  a  cancelled  entry  on  the 
ground  of  an  alleged  conflict  with  a  State  selection 
application  filed  prior  to  the  time  the  contest  was 
initiated  against  the  entry. 

Barbara  Ellen  Pennell  v.  Walter  A.  Baker,  Fairbante 
030777,  Contest  No.  879,  April  24,  1967. 

It  is  improper  to  dismiss  a  private  contest  complaint 
against  a  homestead  entry  on  the  ground  of  an  alleged 
conflict  with  a  State  selection  application  where  it  is 
determined  that  the  complaint  meets  the  requirements  of 
the  Department's  private  contest  procedures.  The  con¬ 
testant  should  have  been  allowed  the  right  to  prosecute 
the  contest  complaint  to  its  proper  conclusion.  A  deci¬ 
sion  dismissing  such  a  contest  complaint  will  be  vacated 
and  the  case  remanded  for  further  processing. 

Robert  A.  Porter  v„  Joe  H.  Disch,  Fairbanks  027672 
(Contest  No.  872),  March  30,  1966. 
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PART  1850  —  HEARINGS  PROCEDURES  (continued) 

Subpart  1852  -  Contest  and  Protest  Proceedings  (continued) 

1852.1  -  Private  contests  and  protests  (continued) 

» 

A  private  contest  complaint  against  a  homestead  entry 
which  is  not  properly  corroborated  by  at  least  one  witness 
must  be  dismissed,  and  the  complaint  cannot  be  amended  to 
cure  this  defect  after  the  issues  involved  are  joined  by 
the  filing  of  an  answer  to  the  complaint.  A  second  contest 
complaint  properly  corroborated  may  be  filed  in  such  cases; 
however,  the  filing  of  a  second  complaint  must  be  the 
subject  of  a  new  and  separate  proceeding. 

James  P.  Wallace  v.  John  Frank  Cemo,  Nevada  046554 
(Contest  046554),  August  16,  1966. 

Lyndall  E.  Allison  v.  John  F.  Ratliff,  Anchorage  054908, 
December  15,  1965. 

A  private  contest  complaint  against  a  homestead  entry, 
which  includes  the  charge  that  the  entryman  has  never 
moved  onto  the  land,  raises  the  issue  that  the  entryman 
has  not  complied  with  the  statutory  requirement  with 
respect  to  establishment  of  residence  on  the  land. 

Donald  Gone  Sissor.  v,  John  Francis  Keefe,  Jr.,  Anchorage 
059114  (Contest  No.  1750),  July  1,  19650 

A  private  contest  is  properly  dismissed  when  the  contestant 
fails  to  serve  a  copy  of  the  contest  complaint  upon  the 
contestee  within  the  time  required  by  the  Department's 
contest  procedures. 

Joseph  Gural  v.  Jerome  G.  Luebke,  Anchorage  040648 
(Contest  1767),  November  12,  1965. 

The  allegations  contained  in  a  private  contest  complaint, 
which  contain  sufficient  charges  upon  which  to  initiate  a 
private  contest  against  a  homestead  settlement  claim,  will 
be  taken  as  admitted  by  the  contestee  when  he  fails  to 
submit  with  his  answer  thereto  evidence  that  he  has 
served  a  copy  of  the  answer  on  the  contestant. 

Willard  A.  Huffman,  Anchorage  059865,  December  23,  1964. 
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PALI  1850  --  HEARINGS  PROCEDURES  (continued) 

Subpart  1852  -  Contest  and  Protest  Proceedings  (continued) 

1852.1- 1  -  By  whom  private  contest  may  be  initiated 

Contest  charges  against  a  homestead  entry  which  allege 
facts  reflected  in  Bureau  of  Land  Management  records 
will  be  dismissed. 

Kenneth  M.  Crockett  v.  Mario  Ferraro,  Fairbanks  023168, 
August  20,  1964;  Approved  by  the  Department  on 
October  12,  1964. 

No  preference  right  of  entry  is  gained  by  the  contestant 
in  a  private  contest  proceeding  against  a  homestead  entry 
which  was  void  at)  initio. 

Eugene  W.  Trussell,  Henry  R.  Trusty,  Anchorage  057252 
(Contest  No.  1757),  November  8,  1965. 

1852.1- 2  -  Protests 

A  complaint  not  addressed  to  any  proposed  action  to  be 
taken  in  any  proceeding  before  the  Bureau  is  not  a 
protest  within  the  purview  of  43  CFR  1852.1-2. 

E.  Lucian  Keller,  Salt  Lake  064881,  October  30,  1967. 

Where  the  record  shows  that  the  grounds  alleged  as  a 
basis  for  protests  against  the  classification  of  land 
are  immaterial,  the  protests  are  properly  dismissed. 

Magic  Water  Company,  Guy  H.  Lemmon  v.  Vernon  L. 

Herzinger ,  Idaho  013949,  June  23,  1964;  Approved  by  the 
Department  on  July  6,  1964. 

1852.1- 4  -  Complaints 

A  private  contest  complaint  against  a  homestead  entry  is 
properly  rejected  where  the  record  indicates  that  the 
entryman  is  on  active  duty  in  the  military  service  of  the 
United  States  and  entitled  to  the  relief  and  benefits 
afforded  by  the  Soldiers  and  Sailors  Civil  Relief  Act  of 
1940  and  where  the  contestant  makes  no  showing  or 
allegation  to  the  contrary. 
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PART  1850  --  HEARINGS  PROCEDURES  (continued) 

Subpart  1852  -  Contest  and  Protest  Proceedings  (continued) 

1852.1- 4  -  Complaints  (continued) 

The  land  office  has  no  duty  to  discover  information  for 
the  benefit  of  the  contestant  in  the  private  contest  of 
a  homestead  entry. 

t 

George  A.  Wiggins  v.  David  R.  Lilly,  Anchorage  056607 , 
July  19,  1968. 

A  contest  complaint  must  be  dismissed  where  the  adverse 
party's  claim  to  the  land  has  been  extinguished  and 
there  is  no  basis  for  the  contest. 

Kenneth  C.  Howell,  Anchorage  064048,  December  5,  1967. 

1852.1- 5  -  Service 

In  a  private  contest  against  a  homestead  entry  where 
the  information  in  the  contest  complaint  shows  that  the 
entryman  had  already  moved  from  the  State  of  Alaska  to 
the  State  of  Florida  to  accept  employment,  any  attempted 
personal  service  of  the  contest  complaint  by  "Certified 
Mail,  return  receipt  requested,"  addressed  to  his  last 
known  address  of  record  in  Alaska,  is  ineffective  in  the 
absence  of  proof  that  the  person  in  Alaska,  who  signed 
the  return  receipt  card,  was  at  that  time  an  authorized 
agent . 

Donald  E.  White,  Anchorage  063614,  May  19,  1967. 

In  a  private  contest  against  a  homestead  entry  where  a 
copy  of  the  contest  complaint  is  sent  to  the  contestee 
at  his  address  of  record  by  certified  mail,  return 
receipt  requested,  and  it  is  returned  by  the  post  office 
with  a  notation  on  the  envelope  marked  "Unknown"  or 
"Unclaimed,"  this  does  not  constitute  personal  service 
of  notice  within  the  meaning  of  43  CFR  1852.1-5. 

Glenn  M.  Frink  v.  Sam  G.  Taylor,  Anchorage  053868, 
November  15,  1966. 
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PART  1850  --  HEARINGS  PROCEDURES  (continued) 

Subpart  1852  -  Contest  and  Protest  Proceedings  (continued) 

1852.2  -  Government  contests 

It  is  proper  to  dismiss  a  private  contest  complaint 
initiated  against  a  headquarters  site  claim  after  an 
application  to  purchase  the  claim  has  been  filed,  and 
to  consider  the  contest  complaint  as  a  protest  only. 

An  individual  cannot  usurp  the  role  of  the  Government 
in  adverse  proceedings  against  an  unperfected  land 
claim  or  entry. 

John  E.  Eckert,  Protestant,  Elmer  S.  Harrop,  Applicant, 

Anchorage  029219,  March  6,  1968 

A  contest  complaint  issued  by  the  Government  against 
the  final  proof  made  on  a  desert  land  entry  is  properly 
dismissed  where  the  contestee  has  proven  by  the  prepon¬ 
derance  of  testimony  and  credible  evidence  presented  at 
the  hearing  held  in  connection  with  the  contest  that 
the  charges  contained  in  the  complaint  are  not 
substantiated. 

United  States  v.  Milton  Wichner,  Nevada  038151  (Contest 
No.  3370),  March  22,  1966. 

Where  a  mining  claim  has  been  declared  null  and  void  ab 
initio  without  a  hearing  because  it  was  located  before 
the  Act  of  August  11,  1955,  69  Stat.  681,  on  lands  in  a 
power  site  withdrawal,  the  claimants  are  not  precluded 
from  establishing  that  their  claim  is  a  continuation  of 
a  claim  located  prior  to  the  withdrawal  of  the  lands 
from  mineral  entry.  No  hearing  is  necessary  for  this 
purpose . 

George  S,  and  Lena  E.  Harr ah,  Sacramento  079733, 

November  2,  1965. 

Where  a  Government  contest  is  brought  against  a  home¬ 
stead  entry  and  the  contestee  answers  but  does  not  deny 
the  charges  of  the  complaint,  the  allegations  contained 
in  the  complaint  are  properly  taken  as  admitted  and  the 
entry  canceled. 

Joe  Fred  Kelley,  Anchorage  046582,  051050,  June  25,  1965. 
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PART  1850  —  HEARINGS  PROCEDURES  (continued) 

Subpart  1852  -  Contest  and  Protest  Proceedings  (continued) 

1852.2  -  Government  contests  (continued) 

Where  the  findings  of  fact  made  in  a  decision  of  the 
District  and  Land  Office  in  connection  with  an  applica¬ 
tion  to  purchase  a  trade  and  manufacturing  site  are 
disputed  on  appeal,  and  the  information  contained  in 
the  record  is  too  vague  and  general  to  make  a  proper 
finding,  the  appropriate  procedure  for  resolving  the 
matter  is  the  initiation  of  a  contest  against  the  claim. 

George  Mor,  Anchorage  047471,  May  27,  1965. 

Where  desert  land  entries,  and  the  water  company  as  the 
source  of  water  supply  therefor,  are  believed  to  be 
subject  to  cancellation  because  of  failure  to  comply 
with  the  cultivation  and  reclamation  requirements,  and 
because  there  is  a  question  as  to  the  bona  fides  of  the 
company  under  state  law,  the  appropriate  procedure  is 
to  initiate  a  contest  against  the  entries  and  the  water 
company. 

Pearson  Canal  Company  et  al,,  Idaho  06775  etc.,  April  1, 
1965. 

i 

A  Hearing  Examiner  is  without  authority  to  grant  a  motion 
for  rehearing,  since  only  the  Director  can  properly  con¬ 
sider  and  remand  a  case  for  a  rehearing,  if  it  is  deemed 
necessary  to  develop  the  facts  in  a  case. 

United  States  v.  Richard  L.  Orr,  Anchorage  Contest  052078, 
June  8,  1964, 

I 

1852.3  -  Proceedings  before  the  examiner 

Where  a  State  Director  files  a  motion  with  the  Hearing 
Examiner  for  dismissal  of  an  appeal  brought  under  sec¬ 
tion  3  of  the  Taylor  Grazing  Act,  and  the  regulations 
provide  that  the  appellant  shall  have  20  days  in  which 
to  make  a  response,  an  order  on  the  motion,  which  dis¬ 
misses  the  appeal  before  the  20-day  period  expires  and 
before  the  response  of  the  appellant,  is  premature,  and 
th6  order  will  be  set  aside  and  the  case  remanded. 

J.  Sterling  Bray  et  al.t  Idaho  5-68-7,  September  4,  1968. 
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Tr,  RT  1850  --  HEARINGS  PROCEDURES  (continued) 


Subpart  1853  -  Grazing  Proceedings  (Inside  Grazing  Districts) 

Where  the  Bureau  has  established  prima  facie  that  the 
licensed  use  on  an  area  of  Federal  range  is  in  excess 
of  the  carrying  capacity  of  that  range,  on  the  basis  of 
an  approved  range  survey,  and  it  is  necessary  to  make  a 
reduction  in  a  licensee's  grazing  use,  on  appeal  the 
burden  of  proof  is  on  the  licensee,  as  the  one  alleging 
that  he  has  been  wronged,  to  show  by  preponderance  of 
evidence  that  his  rights  have  been  impaired. 

Lewis  C.  Archambeault ,  Montana  1-63-1,  1-64-3,  April  5, 
1966. 

1853.1  -  Appeal  to  hearing  examiner;  motion  to  dismiss 

An  appeal  to  a  Hearing  Examiner  from  the  rejection  of 
an  application  for  grazing  privileges  was  dismissed  on 
motion  of  the  State  Director  for  late  filing  of  the 
appfeal.  Such  dismissal  is  not  determinative  of  the 
facts  and  law  in  a  subsequent  appeal  from  the  rejection 
of  another  application  by  the  same  applicant  objecting 
to  the  area  of  use  and  type  of  license  or  permit  issued 
and  involving  a  later  grazing  season.  The  subsequent 
appeal  is  not  subject  to  summary  dismissal  in  such  cir¬ 
cumstances  and  requires  a  hearing  on  the  merits. 

Montana  State  Director,  Appellant;  Robert  Miller, 

Appellee ,  Montana  2-64-2,  August  17,  1964. 

It  is  proper  for  a  Hearing  Examiner  to  dismiss  an 
appeal  to  him  from  a  decision  of  a  District  Manager, 
upon  a  timely  motion  made  by  the  Bureau's  State 
Director,  if  the  appeal  does  not  clearly  and  concisely 
state  the  reasons  why  the  decision  appealed  from  is 
in  error. 

William  C.  Prather,  Colorado  7-66-1,  June  23,  1966. 

An  applicant  for  a  grazing  license  or  permit  who,  after 
proper  notification,  fails  to  protest  or  appeal  a  deci¬ 
sion  of  a  district  manager  within  the  period  prescribed 
in  the  decision  is  barred  thereafter  from  challenging 
the  matters  adjudicated  in  such  decision. 

0,  J.  Cooper,  et  al.,  Appellants;  Redd  Ranches, 
Intervenor ,  Colorado  4-65-2,  4-65-3,  February  20,  1968. 
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PART  1850  --  HEARINGS  PROCEDURES  (continued) 


Subpart  1853  -  Grazing  Proceedings  (Inside  Grazing  Districts) (cont inued) 

1853.1  -  Appeal  to  bearing  examiner;  root  ion  to  dismiss  (continued) 

An  appeal  to  the  hearing  examiner  is  properly  dismissed 
on  motion  of  the  State  Director  alleging  and  establishing 
that  all  the  issues  involved  have  been  previously  adjud¬ 
icated  in  an  appeal  involving  the  same  privileges  and 
the  same  party. 

Virgil  H.  Nelson,  Utah  6-65-1,  November  30,  1965. 

Leon  D.  Robinson,  et  al.,  Utah  3-65-1,  November  30,  1965. 


1853.5  -  Conduct  of  hearing 

Where  appellant's  representative,  through  no  fault  of 
his  own,  arrived  at  the  hearing  30  minutes  after  it  had 
begun  and  was  unable  to  cross-examine  the  government's 
witnesses  on  portions  of  their  testimony  already  entered 
in  the  record,  a  rehearing,  limited  to  those  matters 
presented  during  that  30  minute  period,  will  be  ordered. 

Mrs.  R.  W.  Hooper,  Nevada  4-67-1,  May  16,  1968. 

1853.7  -  Appeals  to  the  Director  and  the  Secretary 

Where  an  appeal  from  a  Hearing  Examiner's  decision  is 
withdrawn,  it  will  be  dismissed.  Also  where  copies  of 
the  notice  of  intention  to  appeal  and  appeal  to  the 
Director,  Bureau  of  Land  Management,  from  a  Hearing 
Examiner's  decision  are  not  served  on  all  of  the  parties 
to  the  hearing,  such  as  an  Intervenor,  and  including 
the  State  Director,  the  appeal  is  subject  to  summary 
dismissal.  However,  the  issues  involved  may  be  con¬ 
sidered  on  their  merits  at  the  discretion  of  the  Director, 
notwithstanding  that  the  appeals  are  dismissed  for  the 
reasons  stated. 

0.  J.  Cooper  et  al.,  Appellants;  Redd  Ranches, 

Intervenor ,  Colorado  4-65-2,  4-65-3,  February  20,  1968. 

Thomas  J.  Weaver,  Colorado  1-67-3,  March  21,  1968. 


31 


PART  1850  —  HEARINGS  PROCEDURES  (continued) 

Subpart  1853  -  Grazing  Procedures  (Inside  Grazing  Districts) (continued) 

1853.7  -  Appeals  to  the  Director  and  the  Secretary  (continued) 

A  decision  summarily  dismissing  an  appeal  to  the  Director 
for  failure  to  file  a  timely  statement  of  reasons  will  be 
vacated  and  the  appeal  reinstated  where  subsequent  evi¬ 
dence  shows  that  the  appellant  requested  a  copy  of  a 
transcript  of  the  hearing  but  did  not  receive  it  in  due 
course  of  the  mail  and  ultimately  filed  a  statement  of 
reasons  within  30  days  of  the  delayed  receipt  of  the 
transcript . 

Mrs.  R.  w.  Hooper,  Nevada  4-67-l(SC) ,  February  19,  1968. 

Although  a  notice  of  intention  to  appeal  from  a  Hearing 
Examiner's  decision  is  timely  filed,  but  the  appeal  to 
the  Director,  Bureau  of  Land  Management,  is  not  filed  in 
the  Office  of  the  Director  within  the  30-day  period  after 
receipt  of  the  Examiner's  decision  or  copy  of  the  tran¬ 
script  of  testimony  as  required  by  the  Federal  Range  Code, 
the  appeal  must  be  dismissed. 

Eldon  L.  Smith,  Delbert  and  George  Allan,  Charles  C. 

Anderson  et  al.,  Arizona  1-65-2,  3,  and  4,  1-66-2, 

August  6,  1968. 

f 

An  appeal  to  the  Director,  Bureau  of  Land  Management, 
from  a  Hearing  Examiner's  decision  will  be  dismissed  when 
the  notice  of  intention  to  appeal  is  not  filed  in  the 
Hearing  Examiner's  office  within  the  10-day  period 
required  by  the  Federal  Range  Code. 

Richard  Gabica,  Ellas  Jaca,  Idaho  1-64-5  and  1-65-2, 

February  2,  1968. 

Bert  N.  Smith  and  Paul  Smith,  Nevada  1-64-2  and  1-65-1, 
January  8,  1968. 

Andrew  Gifford,  Wyoming  l-66-2(SC) ,  December  28,  1966. 

E.  J.  Eliason  &  Sons,  et  al.,  Utah  3-62-2,  November  13,  1963. 

See  also:  R.  L.  Edmondson,  Colorado  3-66-l(SC) , 

February  24,  1967. 

Virl  E.  Winder,  Utah  7-64-1,  January  7,  1965. 
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PART  1850  --  HEARINGS  PROCEDURES  (continued) 

Subpart  1853  -  Grazing  Procedures  (Inside  Grazing  Districts) (continued) 

1853.9  -  Conditions  of  decision  action 

A  hearing  on  the  question  of  whether  a  reduction  in 
licensed  grazing  privileges  on  Federal  range  was  made 
in  accordance  with  the  Federal  Range  Code  is  subject  to 
the  provisions  of  the  Administrative  Procedure  Act.  In 
determining  whether  a  licensee's  appeal  from  a  decision 
reducing  grazing  privileges  should  be  dismissed,  the 
whole  record,  including  the  Bureau's  entire  file  relating 
to  the  licensee's  grazing  use,  must  be  considered,  and 
not  merely  the  licensee's  testimony  and  papers  in  support 
of  the  appeal. 

Lewis  C.  Archambeault ,  Montana  1-63-1,  1-64-3,  April  5, 
1966. 
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PART  I860  --  CONVEYANCING  DOCUMENTS 

Subpart  1862  -  Patent  Preparation  and  Issuance 

The  issuance  of  a  patent  vests  title  to  the  land  in  the 
patentee  and  removes  from  the  jurisdiction  of  this 
Department  inquiry  into  and  consideration  of  all  ques¬ 
tions  of  fact  as  well  as  rights  to  the  land. 

i  '  . 

i 

Gladys  Hurley,  et  al.,  ES  1250,  June  12,  1968. 

f 

This  Department  has  no  jurisdiction  over  land  to  which 
patent  has  been  issued  and  applications  for  rights  of 
way  over  such  land  must  be  rejected. 

Raynold  I.  Savela,  Fairbanks  028124,  December  28,  1967. 

1862.6  -  Patent  to  issue  after  2  years  from  date 
of  manager’s  final  receipt 

After  the  lapse  of  two  years  from  the  issuance  of  the 
Manager's  receipt  upon  the  final  entry  of  a  homestead, 
there  being  no  pending  contest  or  protest  against  the 
validity  of  such  entry,  the  entryman  is  entitled  to  a 
patent  to  the  entry  under  the  proviso  to  section  7  of 
the  Act  of  March  3,  1891  (43  U.S.C.  §  1165  (1964)), 
regardless  of  whether  or  not  the  Manager's  final 
certificate  has  been  issued,  or  publication  of  the 
notice  of  the  final  proof  has  been  accomplished. 

John  J.  Yurman,  Anchorage  025656,  040100,  December  16, 
1965. 

Arthur  H.  Zimmerman,  Anchorage  042419,  December  16, 

1965. 

Protests  to  the  issuance  of  a  patent  to  a  homestead 
entryman  which  are  filed  after  the  lapse  of  2  years 
from  the  date  of  the  filing  of  the  final  proof  and  the 
issuance  of  the  Manager’s  final  receipt  are  properly 
dismissed. 

Clarence  V.  Coleman  (Entryman) ,  Elverda  E,  Lincoln, 
et  al.  (Protestants),  Anchorage  031276,  January  18,  1965. 

Eldon  V.  Smith  v.  Garland  M.  Neff,  Anchorage  050291, 
October  31,  1966. 
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PART  2010  --  ADJUDICATION  PRINCIPLES  AND  PROCEDURES 


No  action  will  be  taken  by  the  Bureau  of  Land  Management 
where  there  are  disputes  between  private  parties  as  to 
their  authority  to  perform  a  given  act.  Such  disputes 
will  be  left  to  the  parties  or  the  courts  to  resolve. 

Donald  C.  Wright,  Anchorage  059656,  January  13,  1965. 

Title  to  public  lands  can  be  acquired  only  under  acts 
of  Congress  which  provide  for  the  disposition  of  such 
lands . 

\ 

Herman  M.  Adams,  Nevada  059776,  December  11,  1964. 

i 

Where  the  appellants'  allegations  in  their  statement  of 
reasons  for  appeal  are  disputed  by  the  Bureau's  timber 
management  personnel  and  the  allegations  are  not 
supported  by  any  substantial  probative  evidence,  such 
allegations  will  be  considered  in  light  of  the  facts 
as  they  appear  in  the  record. 

* 

Larmon  and  Morrison,  Timber  Sale  8-3  (Oregon)  14-11- 
0001(8) -322 ,  July  3,  1963. 

Where  a  homestead  application  describes  the  wrong  land 
or  land  not  desired  by  the  applicant,  the  essential 
requisite  of  an  entry  is  wanting.  An  amended  applica¬ 
tion  showing  the  tract  actually  desired,  or  a  new  appli¬ 
cation,  will  not  afford  the  applicant  priority  to  that 
tract  over  an  intervening  application  for  the  same  land. 

Gladstone  Schwesinger,  Washington  02622,  November  10, 
1958. 

Subpart  2011  -  Principles 

2011.1  -  Equitable  adjudication 

Equitable  adjudication  is  confined  to  entries  so  far 
complete  in  themselves  that  when  the  defects  on  which 
they  are  submitted  have  been  cured  by  its  action  they 
pass  at  once  to  patent. 

Kheva  Dewberry,  Nevada  060082,  August  23,  1967. 
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1-M<T  2010  --  ADJUDICATION  PRINCIPLES  AND  PROCEDURES  (continued) 

i 

Subpart  2011  -  Principles  (continued) 

2011.1  -  Equitable  adjudication  (continued) 

Equitable  adjudication  is  properly  denied  a  desert  land 
entryman  who  has  an  entry  affected  by  the  notice  of 
December  2,  1965,  applicable  to  entries  suspended  under 
the  Maggie  L.  Havens  case,  and  who  had  not  on  the  date 
of  the  notice  actually  reclaimed  his  entry  or  been  in 
the  process  of  actually  and  diligently  reclaiming  his 
entry. 

Vivian  M.  Cormany,  Executrix  of  Estate  of  Herbert  J. 

Vatcher ,  Jr . ,  Los  Angeles  044970,  May  24,  1968. 

Equitable  adjudication  must  be  denied  to  a  desert  land 
entryman  who  has  neither  cultivated  nor  reclaimed  his 
entry  within  the  time  allowed  and  in  the  manner 
required  by  the  applicable  law,  and  where  the  explana¬ 
tion  given  for  the  failure  to  comply  with  the  require¬ 
ments  of  the  desert  land  law  is  inadequate. 

A.  E.  Wixom  and  Coria  Allender,  Heirs  of  Bertha  E. 

Wixom  (Deceased) ,  Los  Angeles  039096,  May  6,  1966. 

Joe  Ann  Chatham,  Arizona  03514,  October  1,  1964; 

Approved  by  the  Department  on  October  20,  1964. 

The  Leasing  Act  of  February  25,  1920  (43  U.S.C.  181, 
et  seq . )  authorizes  the  disposition  of  certain  classes 
of  mineral  lands  by  the  United  States,  including  coal 
lands,  by  the  Secretary  of  the  Interior  only  by  lease. 
After  the  Leasing  Act,  coal  lands  of  the  United  States 
were  subject  to  disposition  by  the  Secretary  only  by 
lease . 

A  coal  cash  entry  which  was  canceled  outright  in  1883, 
and  never  thereafter  perfected,  is  not  a  valid  existent 
claim  at  the  date  of  the  Leasing  Act  of  1920,  supra , 
and  the  Secretary  is  precluded  from  reinstating  and 
giving  favorable  consideration  to  the  entry.  A  request 
for  a  patent  to  such  land  must  therefore  be  denied. 

Southport  Land  and  Commercial  Company,  Sacramento  0/5330, 
December  10,  1963;  Approved  by  the  Department  on 
January  15,  1964. 
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I' ART  2010  --  ADJUDICATION  PRINCIPLES  AND  PROCEDURES  (continued) 

Subpart  2013  -  Segregation  of  Lands 

2013.2-7  -  For  withdrawal  or  reservation  of  Federal  lands 

An  application  for  a  proposed  withdrawal  does  not 
segregate  the  lands  from  mineral  location  until  the 
application  is  noted  in  the  tract  books  or  on  the 
official  plats  maintained  in  the  Land  Office. 

Pierce  Wilson,  Sacramento  068427,  April  17,  1962. 

2013.9-4  -  State  selections 

A  blanket  State  selection  application  which  includes 
lands  in  an  existing  homestead  cannot  defeat  the  pref¬ 
erence  right  accorded  by  statute  to  one  who  subse¬ 
quently  procures  the  cancellation  of  the  homestead  in 
a  private  contest  action. 

Elmer  T.  Sandberg,  Anchorage  056001,  May  14,  1968. 

State  of  Alaska  v.  Louis  J.  Hobbs,  Anchorage  050463 
and  055085,  June  22,  1967. 

A  State  selection  filed  by  the  State  of  Alaska  segre¬ 
gates  the  selected  land  from  all  subsequent  filings 
under  other  public  land  laws,  but  it  does  not  preclude 
favorable  consideration  of  a  previously-filed  applica¬ 
tion  under  a  different  law.  Therefore,  the  rejection 
of  a  previously-filed  small  tract  application  solely 
because  the  land  is  included  in  a  later-filed  State 
selection  is  erroneous. 

Elmer  E.  West,  Anchorage  060236,  September  18,  1967. 

Where  a  State  selection  application  includes  lands 
partly  within  and  partly  outside  the  boundaries  of  an 
air  navigation  site  withdrawal,  the  State  has  a  pre¬ 
ferred  right  to  select  the  withdrawn  land  upon  the 
revocation  of  the  withdrawal  as  provided  by  depart¬ 
mental  regulation.  Under  departmental  regulation,  the 
remaining  land  selected  by  the  State  outside  of  the 
withdrawn  area  became  segregated  from  all  appropriation 
by  others  based  upon  application  or  settlement  and 
location  when  the  State  filed  its  application. 

Peter  P.  Gingras,  Anchorage  061498,  May  7,  1965. 
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K4RT  2010  --  ADJUDICATION  PRINCIPLES  AND  PROCEDURES  (continued) 

Subpart  2013  -  Segregation  of  Lands  (continued) 

j 

2013.9- 4  -  State  selections  (continued) 

Land  desired  by  the  State  will  be  segregated  from  all 
appropriations  based  upon  application  or  settlement  and 
location  when  the  State  files  its  application  for  selec¬ 
tion  describing  the  land,  and  a  notice  of  location  for 
a  hdmesite  describing  such  land  is  properly  found  not 
acceptable  for  recordation. 

Gus  A.  Benson,  Fairbanks  031725,  September  25,  1964. 

Where  an  Alaska  homestead  entry  is  canceled  as  the  result 
of  a  Government  contest  action  and  the  land  is  blanketed 
into  a  pending  State  selection,  such  land  is  segregated 
from  all  appropriations;  therefore,  an  application  for 
native  allotment  filed  thereafter  is  properly  rejected. 

Annie  K.  Miller,  Fairbanks  031861,  July  17,  1964. 

2013.9- 6  -  Application  for  native  allotment 

Where  an  airport  lease  application  is  filed  for  a  clear 
zone  easement  over  lands  allegedly  used  or  occupied  by 
Alaska  natives,  the  lease  application  is  not  subject  to 
rejection  until  it  is  determined  that  (1)  the  use  by  the 
proposed  lessee  would  be  an  appropriation  of  the  land 
and  (2)  the  claimed  use  or  occupancy  by  the  Alaska 
natives  constitutes  such  use  and  occupancy  as  to  segre¬ 
gate  the  lands  from  entry  or  appropriation  by  others 
within  the  meaning  of  the  regulations  and  the  Department's 
liberalized  policy  as  to  native  use  and  occupancy. 

Alaska  Department  of  Public  Works,  Division  of  Aviation, 

Fairbanks  23,  March  6,  1968. 

Where  an  Alaska  homestead  entry  is  canceled  as  the  result 
of  a  Government  contest  action  and  the  land  is  blanketed 
into  a  pending  State  selection,  such  land  is  segregated 
from  all  appropriations;  therefore,  an  application  for 
native  allotment  filed  thereafter  is  properly  rejected. 

Annie  K.  Miller,  Fairbanks  031861,  July  17,  1964. 


38 


PART  2020  --  SPECIAL  RESOURCE  VALUES 
Subpart  2022  -  Power 

A  petition  for  restoration  of  lands  contained  in  a  power 
site  withdrawal  is  properly  denied  where  the  Federal 
Power  Commission  has  determined  that  the  use  contem¬ 
plated  by  the  petitioner  would  materially  impair  the 
power  value  of  the  lands. 

Elmer  Lyons,  Idaho  014800,  September  24,  1965. 

Subpart  2023  -  Minerals  (Nonmineral  Entries  on  Mineral  Lands) 

i 

2023.0-3  -  Authority 

A  public  sale  application  must  be  rejected  where  the 
land  is  classified  as  valuable  for  phosphate  and  the 
Geological  Survey  finds  that  the  disposal  of  the  surface 
rights  would  unreasonably  interfere  with  operations 
under  the  mineral  leasing  laws. 

John  0.  Wallace,  Idaho  016720,  February  1,  1966. 

Donald  K.  Walker,  Utah  0113230,  September  21,  1964. 

2023.4-3  -  Procedures 

Where  lands  embraced  in  a  homestead  application  are 
reported  by  the  Geological  Survey  to  be  valuable  for 
potash  and  sodium,  any  entry  allowed  in  connection 
therewith  or  any  patent  subsequently  issued  for  the 
lands  involved  will  be  impressed  with  a  reservation  of 
those  minerals  in  the  United  States,  absent  a  satis¬ 
factory  showing  that  the  lands  are  not  in  fact  valuable 
for  their  deposits  of  potash  and  sodium. 

Joe  R.  Mathis,  Nevada  055181,  March  14,  1968. 

Where  the  Geological  Survey  reports  the  land  within  a 
reclamation  townsite  to  be  valuable  prospectively  for 
oil  and  gas  prior  to  the  time  the  lots  therein  are 
offered  for  sale  and  sold,  the  purchaser  of  a  lot  within 
said  townsite  must  be  notified  of  such  classification 
and  advised  that  he  may  apply  for  a  reclassification  of 
the  land  as  nonmineral,  or  request  a  hearing  in  event 
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PART  2020  --  SPECIAL  RESOURCE  VALUES  (continued) 

Subpart  2023  -  Minerals  (Nonmineral  Entries  on  Mineral  Lands) (continued) 

2023.4- 3  -  Procedures  (continued) 

*  * 

his  application  for  reclassification  is  denied,  or 
appeal.  In  the  absence  of  any  action  on  the  part  of 
the  purchaser  relative  to  the  mineral  classification, 
the  land  and  any  patent  issued  therefor  will  be  impressed 
with  a  reservation  of  the  oil  and  gas  deposits  to  the 
United  States  pursuant  to  the  Act  of  July  17,  1914. 

Thomas  J.  McLaughlin,  Arizona  034772,  April  6,  1966. 

State  of  Idaho,  Idaho  014452,  etc.,  April  27,  1965. 

Doyal  Butler,  Dollie  Butler,  Wyoming  017492  (Alliance, 
Nebraska),  February  10,  1965. 

An  application  for  the  reclassification  of  land  as  non¬ 
mineral  must  be  denied  where  the  application  is  not 
supported  by  a  proper  showing  to  substantiate  the  claim 
that  the  land  is  in  fact  nonmineral;  but,  such  denial 
does  not  affect  the  right  of  the  applicant  to  request  a 
hearing  to  determine  the  mineral  character  of  the  land, 
and  if  such  hearing  is  ordered  the  burden  of  proof  will 
be  on  the  applicant.  If  the  applicant  fails  to  request 
a  hearing,  or  appeal,  within  the  time  period  granted, 
the  land,  and  any  patent  issued  therefor  will  be 
impressed  with  a  reservation  of  the  mineral  on  account 
of  which  the  land  is  classified  or  withdrawn. 

Thomas  J.  McLaughlin,  Arizona  034772,  April  6,  1966. 

2023.4- 5  -  Disposition  of  reserved  deposits;  protection  of 

surface  claimant 

Where  currently  available  information  received  from  the 
Geological  Survey  shows  that  an  appraisal  of  the  fair 
market  value  of  oil  and  gas  deposits  in  certain  lands 
is  in  error,  the  appraisal  will  be  changed. 

Nora  C.  Hayward,  BLMA  053181  (Miss.),  January  21,  1965. 
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PART  2020  --  SPECIAL  RESOURCE  VALUES  (continued) 

Subpart  2023  -  Minerals  (Nonmineral  Entries  on  Mineral  Lands) (continued) 

2023.5  -  Entries  on  coal,  oil,  and  gas  lands  in  Alaska 

The  provisions  of  the  Act  of  March  8,  1922  (48  U.S.C. 
376)  have  been  extended  to  all  of  the  townsite  laws 
applicable  in  the  State  of  Alaska  by  the  amendatory  act 
of  October  3,  1962  (76  Stat.  740).  Any  land  disposed 
of,  or  any  patent  issued  under  the  townsite  laws  in 
Alaska  subsequent  to  the  passage  of  the  amendatory  act, 
will  be  impressed  with  a  reservation  of  oil  and  gas  to 
the  United  States  where  the  Geological  Survey  has 
reported  the  land  to  be  prospectively  valuable  for  oil 
and  gas  before  disposal  of  the  land  is  completed,  unless 
upon  proper  application  by  the  claimant  the  land  is 
finally  reclassified  as  being  nonmineral  in  character. 

John  Glen  Cassity,  Anchorage  050585,  January  5,  1965. 
Simon  Jensen,  Anchorage  061430,  November  16,  1964. 
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P/niT  2030 


SPECIAL  CONSIDERATIONS 


Subpart  2033  -  Veterans 

A  homestead  entry  will  not  be  forfeited  or  otherwise 
prejudiced  where  the  entryman  enters  the  military 
service  after  the  allowance  of  his  homestead  entry  and 
such  military  service  continues  to  the  present  time. 

A  homestead  entryman  who  is  entitled  to  veteran's 
benefits  under  the  Act  of  September  27,  1944,  and  who 
while  in  a  civilian  status  reenters  the  military  service 
after  the  allowance  of  his  homestead  entry,  is  entitled 
to  the  benefits  of  the  Act  of  October  17,  1940,  in 
addition  to  the  benefits  conferred  by  the  Act  of 
September  27,  1944. 

Lyle  t.  Jones,  Anchorage  034339,  November  8,  1966. 
Franklin  D.  Massey,  Anchorage  050193,  November  8,  1966. 

2033.1-4  -  Cultivation  and  other  requirements  under  the 
homestead  and  the  Alaska  homesite  laws. 

i  . 

Final  proof  on  a  homestead  entry  in  Alaska  made  by  a 
Veteran  of  World  War  I  is  properly  rejected  and  the 
entry  canceled  where  the  proof  shows  on  its  face  that 
the  entryman  failed  to  comply  with  the  cultivation 
requirements  of  the  homestead  law  and  regulations. 

John  R.  Sims,  Anchorage  050715,  May  26,  1965. 
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PART  2200  —  DISPOSITIONS;  GENERAL 


The  issuance  of  a  cash  certificate  for  public  lands 
marks  the  passage  of  equitable  title  to  the  applicant, 
but  legal  title  remains  in  the  United  States  until 
patent  is  issued,  and  until  such  legal  title  passes 
the  Secretary  of  the  Interior  has  the  authority  to 
inquire  into  the  extent  and  validity  of  the  rights 
claimed  against  the  government,  and  set  aside  the 
transaction  for  defects  or  mistakes  existing  on  the 
date  the  claimant  or  applicant  met  the  final  require¬ 
ments  of  the  law. 

United  States  v.  Philip  T.  Garigan,  et  al„,  Arizona 
Contest  012473,  December  8,  1963;  Approved  by  the 
Department  on  April  12,  1966. 
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PART  2210  --  OCCUPANCY 


l 


Subpart  2211  -  Homesteads 

A  homestead  entry  will  be  canceled  in  its  entirety 
where  the  described  lands,  based  upon  an  inappropriate 
and  outdated  plat  of  survey,  have  been  washed  away  by 
the  erosive  action  and  meander ings  of  a  bordering 
navigable  river  and  did  not  exist  on  the  date  the 
entry  was  erroneously  allowed. 

Where  prior  to  the  Executive  withdrawal  order  of 
November  26,  1934,  an  entryman  settled  upon  accreted 
lands,  title  to  which  is  subsequently  quieted  in  the 
United  States,  in  the  mistaken  assumption  the  lands 
settled  upon  were  embraced  in  his  erroneously  allowed 
entry,  a  valid  settlement  claim  is  initiated  and  the 
settler's  heirs  are  entitled  to  complete  the  homestead 
entry. 

The  Heirs  of  Delbert  R.  Basart  (Deceased) ,  Bismarck 
024312,  April  17,  1964. 

Under  the  long-established  rule  of  the  Department  that 
a  quarter  quarter  section,  or  fractional  lot,  is  ordi¬ 
narily  the  minimum  unit  of  land  for  classification  and 
disposal,  a  homestead  application  for  split  legal  sub¬ 
divisions  is  properly  rejected  where  there  are  no 
extraordinary  circumstances  to  justify  less  than  legal 
subdivisions. 

Thomas  Leonard  Gardner,  Nevada  064502,  September  9,  1964. 


2211.0-6  -  Applicants 

It  is  proper  to  reject  an  application  for  an  enlarged 
homestead  entry  where  the  applicant  has  previously 
made  entry  and  received  patent  to  320  acres  or  more 
under  the  stockraising  homestead  laws. 

Martha  S.  McCoy,  Colorado  0122731,  December  9,  1964. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2211  -  Homesteads  (continued) 

2211.0-7  -  Lands  subject  to  entry 

i 

It  is  proper  to  reject  a  homestead  application  for  lands 
which  have  been  classified  for  disposal  only  under  the 
act  of  June  14,  1926,  as  amended  (43  U.S.C.  869),  and 
the  classification  order  precludes  their  appropriation 
under  any  other  public  land  lav. 

William  Edwin  Connery,  ES  3595,  July  9,  1968;  Approved 
by  the  Department  on  July  24,  1968. 

Lester  W.  Cox.  Jr..  Colorado  0113719,  March  16,  1964; 
Approved  by  the  Department  on  April  2,  1964. 

Ralph  R,  Johnson,  Joe  L.  Cornett,  Colorado  0104093, 
0104094,  October  14,  1963;  Approved  by  the  Department 
on  November  1,  1963. 

John  Barclay.  Anchorage  050789,  July  3,  1963. 

A  public  sale  and  homestead  application  will  be  rejected 
and  a  homestead  petition-application  will  ba  danlad 
vhara  it  appears  that  the  lands  Involved  are  potentially 
valuable  for  rasldantial,  commercial,  or  other  urban  or 
community  use  and  are  not  suitable  for  agricultural 
development. 

Cold  Spring  Ranches,  Inc.,  at  al,t  Nevada  058992,  etc., 
December  20,  1966;  Approved  by  the  Department  on 
December  20,  1966. 

'v 

l 

Opal  glodaan  Johnson,  et  alt.  Nevada  058721,  etc., 
November  17,  1964;  Approved  by  the  Department  on 
December  2,  1964. 

i 

A  petition-application  for  homestead  entry  on  land 
within  s  national  forest  is  properly  rejeeted, 

Lvls  J,  Mena fee .  Montana  1184,  April  5,  1967. 

Lee  C.  Robinson.  Wyoming  0271094,  November  4,  1963. 
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PA\T  2210  --  OCCUPAHCY  (continued) 

Subpart  2211  -  Homesteads  (continued) 

2211.0-7  -  Lands  subject  to  entry  (continued) 

\ 

Applications  for  homestead  entries  are  properly  rejected 
where  it  is  determined  that  because  of  the  existing 
conditions  in  the  area  Involved  a  160-acre  entry  cannot 
be  economically  developed  for  the  type  of  agricultural 
crop  proposed  to  be  grown  by  the  applicant,  and  where  it 
is  determined  that  the  allowance  of  the  applications 
would  add  to  the  decline  of  an  already  declining  water 
table  and  endanger  the  supply  of  adequate  water  for 
existing  users. 

Phillip  C.  Moulder,  et  al..  Arizona  030378,  etc.,  May  16, 
1966. 

I 

Land  embraced  in  an  air  navigation  site  withdrawal  is 
not  subject  to  homestead  entry,  and  a  homestead  applica¬ 
tion  for  such  land  is  properly  rejected. 

Peter  P.  Cingras,  Anchorage  061498,  May  7,  1965. 

It  is  proper  to  reject  a  homestead  application  for  lands 
which  are  segregated  from  all  other  applications  under 
the  public  land  laws  because  it  is  included  in  a  native 
allotment  application. 

Willard  A.  Huffman,  Anchorage  059865,  December  23,  1964. 

2211.2  -  Requirements  for  proof 

Where  the  final  proof  shows  on  its  face  that  the  home¬ 
stead  entryman  may  not  have  complied  with  the  cultivation 
requirements  and  the  entryman  submits  information  on 
appeal  Indicating  that  the  final  proof  is  in  error,  he 
may  be  afforded  an  opportunity  to  submit  an  amended 
final  proof. 

Where  a  homestead  final  proof  Involves  a  matter  of  dual 
residence  and  the  entryman  submits  evidence  on  appeal 
which  purports  to  explain  the  failure  of  his  family  to 
reside  on  the  entry,  the  case  will  be  remanded  for 
further  consideration. 

Paul  Ashley  Mann,  Hevada  048303,  March  7,  1966. 
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PART  2210  --  OCCUPANCY  (continued) 

Subpart  2211  -  Homesteads  (continued) 

2211.2- 2  -  Residence 

Final  proof  submitted  in  connection  with  a  homestead 
entry  must  be  rejected  where  it  shows  on  its  face  that 
the  entryman  did  not  establish  residence  on  the  entry 
whatsoever  during  the  statutory  life  of  the  entry. 

Norman  LeRoy  Newbold,  Utah  018481,  September  29,  1964; 
Approved  by  the  Department  on  October  12,  1964. 

2211.2- 3  -  Cultivation 

No  reduction  in  the  cultivation  requirements  is  justi¬ 
fied  until  the  entryman  has  cultivated  all  the  cultivable 
land  in  his  homestead  entry. 

Clarence  E.  Watson,  Anchorage  056528,  April  27,  1965. 
Jimmie  D.  Huggins.  Nevada  046811,  July  14,  1964. 

*  t 

2211.2- 5  -  Noncompliance 

A  homestead  entry  must  be  canceled  where  the  entryman 
has  failed  to  establish  residence  on  the  entry  and  to 
cultivate  the  required  area  of  the  homestead  entry 
during  the  third  and  fourth  entry  years. 

Norman  LeRoy  Newbold,  Utah  018481,  September  29,  1964; 
Approved  by  the  Department  on  October  12,  1964. 

2211.4  -  Additional  entries 

The  Additional  Homestead  Act  of  April  28,  1904  (33  Stat. 
527),  as  amended  by  the  Act  of  August  3,  1950  (64  Stat. 
398;  43  U.S.C.  213),  requires  the  cultivation  of  an 
amount  equal  to  one-eighth  of  the  area  of  the  additional 
entry  for  at  least  one  year  after  the  additional  entry 
is  made  and  until  the  submission  of  final  proof  thereon. 

Thomas  J,  O’Rourke,  Anchorage  048268,  May  14,  1965. 

2211.5  -  Second  entries 

Where  an  entryman  is  qualified  to  make  a  second  home¬ 
stead  entry,  the  fact  that  his  first  entry  is  still  of 
record  does  not  deprive  him  of  his  right  to  a  second 
entry. 

George  M.  Goble,  Anchorage  067555,  AA  966,  March  2, 

1968. 
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PA/  T  2210—  OCCUPANCY  (continued) 


Subpart  2211  -  Homesteads  (continued) 

2211.5  -  Second  entries  (continued) 

f  1 

It  is  proper  to  reject  an  application  for  a  second 
homestead  entry  for  the  same  land  embraced  in  the 
original  entry  which  was  canceled  for  failure  of  the 
entryman  to  file  final  proof  within  the  time  allowed 
therefor,  where  it  is  determined  that  the  land  is  not 
proper  to  be  classified  for  agricultural  entry  because 
subsequent  to  the  allowance  of  the  original  entry  the 
land  was  included  in  a  closed  underground  water  basin, 
even  though  such  land  was  previously  classified  for 
agricultural  purposes. 

George  A.  Smart,  New  Mexico  073514,  August  17,  1965. 

Protestants  may  not  be  heard  with  regard  to  the  validity 
of  an  allowed  second  entry  on  the  ground  of  its  alleged 
irregularity,  where  the  allowance  of  the  entry  is  not  in 
violation  of  their  prior  rights  or  equity.  Where  an 
application  for  an  original  homestead  entry  is  allowed 
to  an  entryman  who  should  have  filed  for  a  second  entry 
for  which  he  was  qualified,  and  who  later  satisfies  the 
requirements  for  a  second  entry,  the  entry  remains  in 
effect  as  of  the  day  it  is  allowed. 

Pauline  and  Otto  L,  Dean,  et  al..  New  Mexico  023243, 
April  20,  1965. 

An  application  for  a  second  homestead  entry  must  be 
rejected  where  the  applicant  falls  to  show  that  his 
first  entry  was  lost,  forfeited,  or  abandoned  because 
of  matters  beyond  his  control,  and  whether  or  not  the 
land  involved  has  been  or  can  be  classified  as  suitable 
for  agricultural  entry  need  not  be  considered. 

Ramon  Lamar  Newbold,  Utah  041333,  September  29,  1964; 
Approved  by  the  Department  on  October  12,  1964. 

2211.6  -  Enlarged  homesteads 

An  enlarged  homestead  application  for  land  in  a  stock- 
driveway  withdrawal  is  properly  rejected  even  though  the 
driveway  may  no  longer  be  used. 

Reed  F.  Adams,  1-1943,  January  30,  1968. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2211  -  Homesteads  (continued) 

2211.6  -  Enlarged  homesteads  (continued) 

It  is  proper  to  reject  an  application  for  an  enlarged 
homestead  entry  where  the  lands  applied  for  are  marginal 
for  agricultural  purposes  and  do  not  contain  sufficient 
tillable  acreage  to  meet  the  requirements  of  an 
economic  dry-farm  unit. 

Lloyd  C.  Northrup,  Sacramento  075364,  November  2,  1964. 
2211.7-6  -  Final  proof;  final  certificates;  patents 

t 

t 

A  reclamation  homestead  entry  must  be  canceled  where 
the  crop  production  requirements  have  not  been  performed 
by  the  entryman's  heir  personally,  or  by  persons 
employed  under  his  direction,  supervision  and  management. 

Ralph  C.  Little,  Idaho  01073,  July  24,  1968. 

Carl  C.  Moore,  Idaho  08868,  March  29,  1963. 


2211.9  -  Alaska 


Where  a  homestead  entry  is  allowed  on  land  which  had 
already  been  patented  to  the  State  of  Alaska,  a  decision 
vacating  the  notice  of  allowance  of  the  entry  and 
rejecting  the  homestead  application  must  be  affirmed. 

Jay  H.  Smith,  Jr. ,  Anchorage  063436,  September  19,  1968. 

♦ 

Where  tjae  Secretary  of  the  Interior  has  informed  the 
Governor  of  Alaska  that  no  entries  will  be  allowed  on 
public  lands  claimed  by  Alaska  Natives,  pending  a 
Congressional  consideration  of  their  Native  rights, 
preference  rights  accorded  successful  contestants  under 
the  Act  of  May  14,  1880,  43  U.S.C.  185,  are  properly 
held  in  abeyance. 

Louis  J,  Hobbs,  Elmar  T.  Sandberg.  Anchorage  056001, 

AA  1022 .August  15,  1968. 
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PA*T  2210  —  OCCUPANCY  (continued) 

Subpart  2211  -  Homesteads  (continued) 

2211. 9-1  -  Homestead  settlement  entry 

Where  a  departmental  regulation  prohibits  any  homestead 
settlement  within  the  limits  of  any  incorporated  town 
or  city,  and  another  departmental  regulation  allows  such 
settlements  under  certain  specific  conditions  enumerated 
in  the  Act  of  March  3,  1877,  and  where  the  record  shows 
that  the  appellant's  homestead  entry,  which  is  located 
more  than  2  miles  from  the  center  of  the  city,  cannot  be 
taken  for  city  purposes  under  section  3  of  the  1877  Act, 
the  specific  regulation  which  validates  the  entry  will 
prevail  over  the  general  regulation  that  prohibits 
settlement. 

Helen  Jonas  Stetzer,  Anchorage  056581,  August  20,  1968. 

Land  within  the  limits  of  an  incorporated  town  or  city 
is  not  subject  to  homestead  entry,  and  the  allowance  of 
a  homestead  entry  for  such  land  is  null  and  void. 

Eugene  W.  Trussell,  Henry  R.  Trusty,  Anchorage  057252, 
Contest  No.  1757,  November  87  1965. 

1  \ 

A  selection  application  filed  by  the  State  of  Alaska 
for  land  granted  to  it  by  its  Statehood  Act,  which  is 
accepted  by  the  land  office  and  posted  on  the  public 
land  records  segregates  the  land  from  all  appropriation 
based  on  settlement  and  location,  and  a  subsequently 
filed  homestead  notice  of  location  filed  for  such  land 
cannot  be  accepted  for  recordation. 

Ronnie  lay  Furniss,  Anchorage  064048,  March  21,  1966. 
Harold  J.  Hansen,  Anchorage  AA  2366,  January  16,  1968. 
Ralph  R.  Kraus.  Anchorage  AA  986,  November  27,  1967. 
Robert  A.  Porter,  Fairbanks  034844,  June  27,  1966. 

Bruce  E.  Robinson,  Anchorage  062621,  February  21,  1966. 

A  notice  of  location  of  settlement  for  a  trade  and  manu¬ 
facturing  site,  filed  in  the  land  office  more  than  90 
days  after  the  date  of  settlement  or  occupancy,  is 
effective  from  the  date  of  filing  and  not  the  date  of 
settlement  or  occupancy.  Therefore,  where  an  inter¬ 
vening  State  selection  application  is  filed,  it  will 
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PART  2210  —  OCCUPANCY  (continued) 


Subpart  2211  -  Homesteadd  (continued) 

2211.9-1  -  Homestead  eettlemant  entry  (continued) 

segregate  the  land  from  appropriation  by  others  and  any 
notice  of  location  filed  thereafter  will  be  rejected. 

Harold  R.  Clifford.  Anchorage  058545,  May  29,  1967. 

Willard  H.  Newman,  Richard  S.  Duke,  Fairbanks  035269, 
035270,  December  23,  1966. 

,■  * 

When  lands, embraced  in  a  State  selection  application 
which  has  been  suspended  pending  final  action  being  taken 
on  a  proposed  withdrawal  affecting  the  same  lands,  are 
restored  from  the  proposed  withdrawal ,  the  lands  are  in 
turn  segregated  from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including  the  mining  laws,  by 
the  selection  application.  It  is  proper  to  refuse  to 
accept  for  recordation  a  subsequently  filed  homestead 
Notice  of  Location  and  Settlement  or  Occupancy  Claim 
involving  some  of  the  same  lands. 

Ramon  M.  Henninger,  Anchorage  062676,  October  15,  1965. 

A  notice  of  location  of  homestead  settlement  is  properly 
refused  for  recordation  where  the  lands  involved  are 
included  within  the  exterior  boundaries  of  an  area 
previously  selected  by  the  State  of  Alaska. 

Edgar  L.  Cerday,  Anchorage  061555,  March  30,  1965. 

It  is  proper  to  cancel  a  homestead  settlement  claim 
where  the  allegations  contained  in  a  contest  complaint, 
which  challenges  the  validity  of  the  claim,  are  taken 
as  admitted  by  the  contestee  because  of  his  failure  to 
serve  a  copy  of  his  answer  thereto  upon  the  contestant. 

Willard  A.  Huffman,  Anchorage  059865,  December  23,  1964. 

It  is  proper  to  refuse  to  accept  a  homestead  notice  of 
location  or  occupancy  claim  where  the  land  involved  is 
partly  included  in  a  power  site  withdrawal,  and  partly 
in  a  prior-filed  Indian  allotment  application,  since  in 
either  case  the  land  is  segregated  from  further  location 
or  settlement  while  the  withdrawal  or  allotment  applica¬ 
tion  remains  in  effect. 

Douglas  L.  Ellis,  Juneau  011702,  June  6,  1961. 
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PARI  2210  —  OCCUPANCY  (continued) 


Subpart  2211  -  Homesteads  (continued) 

2211.9- 1  -  Homestead  settlement  entry  (continued) 

Where  appellant  alleges  that  a  portion  of  the  land  claimed 
under  a  homestead  settlement,  described  by  metes  and 
bounds,  was  omitted  when  the  land  was  surveyed,  the  plat 
of  survey  once  accepted  will  not  be  disturbed  except 
upon  clear  proof  of  fraud  or  gross  error. 

Robert  ft.  Petteys,  Anchorage  021282,  November  23,  1962. 

2211.9- 2  -  Application 

The  $25  service  charge  paid  by  an  applicant  for  homestead 
entry  is  not  refundable  even  though  the  applied-for  land 
is  not  available  for  entry. 

Rowland  W.  Crumbling.  Anchorage  061307,  March  30,  1965. 

A  decision  of  the  Office  of  Appeals  and  Hearings  which 
allowed  a  refund  of  filing  fees  paid  with  certain  Alaskan 
homestead  applications  that  were  rejected  is  erroneous 
and  contrary  to  Departmental  regulation  43  CFR  2211.9-2(d), 
and  such  decision  must  be  vacated  to  that  extent. 

Ira  W,  Marlin  et  al. ,  Anchorage  062938,  etc.,  September  2, 
1966. 

It  is  proper  to  reject  applications  for  homestead  entries 
Involving  unsurveyed  public  lands  where  such  applications 
are  not  accompanied  by  settlers'  final  or  commutation 
homestead  proofs. 

i 

Ira  W.  Marlin,  et  al. .  Anchorage  062938,  etc.,  February  18, 
1966. 

2211.9- 4  -  Qualifications  of  entryman 

An  applicant  for  a  second  homestead  entry  who  indicates 
that  he  had  relinquished  his  first  entry  just  to  secure 
better  land  did  not  lose,  forfeit,  or  abandon  his  first 
entry  because  of  matters  beyond  his  control.  Therefore, 
such  application  was  properly  rejected. 

Donald  C.  Wright,  Anchorage  059656,  January  13,  1965. 
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PART  2210  —  OCCUPANCY  (continued) 

4 

Subpart  2211  -  Homesteads  (continued) 

2211.9-5  -  Residence,  cultivation  requirements 

Where  in  a  supplementary  contest  hearing  the  undisputed 
testimony  of  a  soil  expert  from  the  U.  S.  Soil  Conservation 
Service  in  Alaska  is  that  the  common  method  of  cultivating 
the  soil  in  the  area  of  the  entry  consists  of  removing  the 
vegetative  cover  from  the  muskeg  land  and  then  using  a 
seeder  to  drill  or  force  the  seed  into  the  ground,  but  the 
contestee  disked  but  did  not  remove  the  vegetative  mat 
from  the  soil  and  subsequently  hand-broadcasted  seed  upon 
the  vegetative  mat,  such  efforts  cannot  be  construed  as 
proper  cultivation.  Therefore,  the  final  proof  must  be 
rejected  and  the  homestead  entry  canceled. 

U.  S.  v.  Dale  Gladys  Garrett,  Anchorage  047773, 

August  28,  1968. 

A  State  Office  decision  holding  a  commutation  homestead 
proof  unacceptable  for  the  reason  that  the  entryvoman  was 
disqualified  because  she  and  her  husband  had  separated  by 
mutual  consent  will  be  set  aside  where  the  wife  shows  on 
appeal  that  she  was  deserted.  However,  where  the  final 
proof  shows  that  approximately  one  year  of  the  claimed 
residence  and  the  first  year  of  cultivation  were  performed 
prematurely,  these  defects  will  be  made  known  to  the 
entryvoman  in  the  decision  remanding  the  case  in  order  to 
avoid  any  hardship  that  may  result  from  piece-meal  adjud¬ 
ication  of  her  qualifications. 

Patsy  L.  Jones,  AA  500,  July  16,  1968. 

It  is  proper  to  reject  a  homestead  entry  final  proof  and 
cancel  the  entry  where  the  final  proof  shows  on  its  face 
that  the  entryman  did  not  comply  with  the  residence  and 
cultivation  requirements  of  the  homestead  laws. 

Eva  L.  Johnson,  Widow  of  Chalmer  C.  Johnson,  Fairbanks 
026305,  April  22,  1968. 
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PAK2  2210  —  OCCUPANCY  (continued) 

Subpart  2211  -  Homesteads  (continued) 

2211.9-5  -  Residence,  cultivation  requirements  (continued) 

There  can  be  no  constructive  residence  on  a  homestead 
entry  where  actual  or  bona  fide  residence  has  never  been 
established  on  the  entry.  A  homestead  entry  must  be 
canceled  where  no  residence  was  established  within  the 
first  six  months  of  the  entry  or  in  the  six  month  exten¬ 
sion  thereof  within  which  such  residence  must  be 
established. 

Ceorge  M.  Coble,  Anchorage  067558,  AA  966,  March  2, 

1968. 

The  Department  has  no  authority  to  relieve  homesteaders 
of  the  residence  requirement  of  the  homestead  laws. 

Thus  where  residence  is  not  established  on  the  homestead 
entry  during  the  first  entry  year,  the  entry  is  properly 
canceled. 

Oscar  Kawagley.  Anchorage  067507,  September  25,  1967. 

Where,  on  appeal  from  the  rejection  of  his  commutation 
final  proof,  a  homestead  entryman  submits  supplemental 
proof  of  his  compliance  with  the  residence  requirements, 
the  case  will  be  remanded  to  the  land  office  for  consid¬ 
eration  thereof  and  a  further  determination  on  this 
issue.  ' 

William  L.  Murphy,  Anchorage  064478,  December  13,  1967. 

Although  homestead  claims  in  Alaska  are  not  required 
prior  to  entry  to  be  classified  as  suitable  for  cultiva¬ 
tion,  where  the  entryman  admits  and  his  witnesses 
confirm  that  the  entered  land  is  not  suitable  for  any 
agricultural  use  that  requires  cultivation,  the  final 
proof  will  be  rejected  and  the  entry  will  be  canceled. 

Benjamin  B«  Conway,  Fairbanks  020419,  October  12,  1961. 

It  is  the  Land  Office  Manager  and  not  the  Hearing 
Examiner  who  has  the  delegated  authority  to  rule  on 
whether  a  homesteader  shall  be  relieved  of  his  culti¬ 
vation  requirements  for  any  one  entry  year. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2211  -  Homesteads  (continued) 

2211.9-5  -  Residence,  Cultivation  requirements  (continued) 

A  homestead  entryman  Is  not  entitled  to  a  reduction  of 
cultivation  unless  he  can  demonstrate  that  he  has  made 
a  bona  fide  effort  to  perform  the  tequired  cultivation 
and  that  except  for  a  misfortune  which  befell  him  he 
would  have  accomplished  the  necessary  cultivation. 

Where  an  entryman  claims  residence  on  his  homestead  for 
exactly  seven  months  and  his  own  evidence  shows  that  he 
and  his  family  had  remained  at  their  living  quarters  in 
town  for  a  total  of  75  nights  during  this  period 
because  of  business,  YMCA,  Cub  Scout,  and  school  board 
meetings,  illness  of  their  children,  adverse  weather 
conditions,  birthday  parties,  danger  during  the  hunting 
season,  and  a  strong  odor  after  varnishing  the  trailer, 
he  has  failed  to  satisfy  the  mandatory  residence 
requirements  of  the  law. 

Where  the  statutory  life  of  a  homestead  entry  in  the 
Fairbanks,  Alaska,  area  had  expired  on  June  10,  1964, 
and  the  entryman  is  entitled  to  a  veteran's  credit  for 
2  years  of  constructive  cultivation,  but  the  seeding 
and  disking  for  the  3rd  entry  year  appears  to  have  been 
performed  in  September,  when  snow  can  be  expected,  and 
the  seeding  for  the  5th  entry  year  was  performed  one 
day  before  and  one  day  after  the  5-year  entry  period  had 
expired,  and  this  seeding  was  done  by  sprinkling  the 
seed  on  the  ground  with  a  fertilizer  spreader,  and  the 
preparation  of  the  soil  for  seeding  was  otherwise  sub¬ 
standard,  he  has  not  complied  with  the  cultivation 
requirements  of  the^law. 

United  States  v.  Lloyd  W.  Booth,  Fairbanks  023487, 

March  26,  1968. 

Where  a  homestead  entry  has  been  rejected  for  failure 
to  fulfill  the  cultivation  requirements,  and  a  subse¬ 
quent  field  examination  does  not  develop  enough  facts 
to  determine  whether  the  method  of  cultivation  employed 
for  the  particular  type  of  land  and  climatic  conditions 
satisfied  the  homestead  laws,  the  case  will  be  remanded 
for  developing  further  evidence  on  this  issue. 

William  L.  tired  la  gin.  Anchorage  057112,  December  4,  1967. 
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PA*r  2210  --  OCCUPANCY  (continued) 

Subpart  2211  >  Homesteads  (continued) 

2211.9-5  -  Residence,  cultivation  requirements  (continued) 

Where  a  homestead  entryman  appeals  from  a  decision 
requiring  him  to  show  cause  why  his  final  proof  should 
not  be  rejected  and  his  entry  canceled,  and  the  appeal 
is  limited  to  the  matter  of  the  location  of  the  land 
claimed  to  have  been  cultivated  by  him,  and  there  is 
no  cleer  showing  in  the  record  that  the  appellant  had 
met  the  residence  requirements  or  that  the  cultivation 
on  the  entry  was  performed  in  a  manner  calculated  to 
produce  profitable  results,  and  there  is  a  possibility 
that  the  time  required  to  decide  the  issues  raised  by 
the  appellant  may  result  in  the  confirmation  of  the 
entry  under  section  7  of  the  act  of  March  3,  1891  (26 
Stat.  1095),  action  on  the  appeal  will  be  deferred 
pending  a  determination  of  whether  the  entryman  had 
complied  with  the  residence  and  the  cultivation 
requirements. 

Clarence  E.  Watson,  Anchorage  056528,  June  22,  1967. 

It  is  proper  to  reject  a  homestead  entry  final  proof 
and  cancel  the  entry  when  the  final  proof  shows  on  its 
face  that  the  entryman  did  not  comply  with  the  culti¬ 
vation  requirements  of  the  homestead  law. 

Franklin  D.  Massey,  Anchorage  050193,  November  8,  1966. 
Arne  N<  Sundt,  Anchorage  054887,  August  1,  1966. 

Jimmie  Drew  Lockhart.  Anchorage  043713,  July  8,  1966. 

A  homestead  entry  is  not  to  be  canceled  for  defects 
not  appearing  on  the  face  of  the  record  without  giving 
the  entryman  an  opportunity  to  be  heard. 

June  Thorn  0tRock,  Fairbanks  027418,  January  18,  1966. 

The  Department  has  no  authority  to  relieve  homesteaders 
of  the  residence  requirements  of  the  homestead  laws. 

Bari  P.  Fullingim,  Anchorage  061266,  January  11,  1966. 
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PART  2210  —  OCCUPANCY  (continued) 

i 

Subpart  2211  -  Homestead®  (continued) 

2211.9-5  -  Residence)  cultivation  requirements  (continued) 

A  private  contest  complaint  against  a  homestead  entry , 
which  includes  the  charge  that  the  entryman  has  never 
moved  onto  the  land,  raises  the  issue  that  the  entryman 
has  not  complied  with  the  statutory  requirement  with 
respect  to  establishment  of  residence  on  the  land. 

Donald  Gene  Sisson  v.  John  Francis  Keefe,  Jr., 

Anchorage  059114,  Contest  No.  1750,  July  1,  1965. 

An  ordinary  homestead  final  proof  cannot,  on  appeal,  be 
treated  as  a  "commuted"  proof  merely  because  the  entry- 
man  asserts  he  had  intended  to  file  a  "commutation  proof," 
where  the  record  shows  that  the  entryman  had  not,  prior 
to  the  date  of  the  Land  Office  decision,  paid  the  commuta¬ 
tion  fees  of  $1.25  per  acre  for  the  160  acres  in  his 
entry. 

Jimmie  Drew  Lockhart,  Anchorage  043713,  July  8,  1966. 

The  cultivation  requirements  of  the  homestead  laws  and 
regulations  are  not  met  where  the  entryman  admittedly 
did  nothing  more  than  clear  the  area  to  be  cultivated 
and  followed  this  by  hand-broadcasting  of  seed. 

There  can  be  no  bona  fide,  good  faith  cultivation  of 
land,  consistent  with  the  practices  of  good  husbandry, 
where  the  land  is  swampy  and  too  wet  to  grow  agricultural 
crops . 

United  States  v.  Richard  R.  Wilson,  Anchorage  046359, 

June  3 ,  1965 . 

There  are  no  provisions  under  the  homestead  laws  for 
an  extension  of  time  in  which  to  comply  with  the 
cultivation  requirements. 

Clarence  B.  Watson.  Anchorage  056528,  April  27,  1965. 
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PA  :.210  —  OCCUPANCY  (continued) 

Subpart  2211  -  Homestead*  (continued) 

2211.9-5  -  Residence,  cultivation  requirements  (continued) 

Where  a  protest  is  filed  against  the  issuance  of  a  home¬ 
stead  patent  on  the  ground  that  the  entryman  did  not 
construct  his  dwelling  house  within  the  boundaries  of 
his  entry  but  erected  it  on  adjoining  private  land,  it 
is  the  duty  and  responsibility  of  the  Bureau  of  Land 
Manage* *nt  to  determine  whether  in  fact  the  entryman  has 
a  habitable  house  on  the  entry  at  the  time  of  final 
proof  before  issuing  a  patent.  In  the  absence  of  such 
determination,  a  decision  dismissing  the  protest  will  be 
reversed  and  the  case  remanded  for  further  consideration 
of  the  protest. 

John  Payne,  Jr,  (Entryman) ,  Richard  B.  Yancey  (Protestant) , 
Anchorage  046285,  May  4,  1965. 


2211.9-7  -  Proof 


A  homestead  final  proof  may  not  properly  be  accepted  for 
filing  for  lands  in  Alaska  where  appeals  previously  filed 
with  the  Director  and  the  Secretary  have  not  yet  resolved 
the  question  of  conflicting  possessory  claims  and  Alaska 
State  selections  for  the  same  lands. 

Dale  Johnson ,  AA  205,  February  19,  1968. 

Where,  on  appeal  from  the  rejection  of  his  commutation 
final  proof,  a  homestead  entryman  submits  supplemental 
proof  of  his  compliance  with  the  residence  requirement  s , 
the  case  will  be  remanded  to  the  land  office  for  consid¬ 
eration  thereof  and  a  further  determination  on  this 
issue. 

William  L.  Murphy,  Anchorage  064478,  December  13,  1967. 

Where  fhe  final  proof  on  a  homestead  entry  is  determined 
to  be  sufficient  to  meet  the  requirements  of  the  law  and 
regulations  for  only  a  portion  of  the  lands  in  the  entry, 
and  the  entryman  is  advised  that  unless  he  relinquishes 
part  of  the  lands  a  contest  will  be  initiated  against 
the  entry,  such  advice  is  deemed  to  be  Interlocutory  and 
is  not  appealable. 

gerald  Donaldson,  Sr.,  Anchorage  048480,  January  8,  1965. 


58 


PART  2210  —  OCCUPANCY  (continued) 

Subpart  2211  -  Homesteads  (continued) 

2211.9-7  -  Proof  (continued) 

Where  a  fatal  defect  does  not  appear  on  the  face  of  the 
final  proof,  the  proper  procedure  for  disputing  the 
statements  contained  therein  is  to  initiate  a  contest 
against  the  entry.  A  report  of  field  examination  may  be 
used  only  as  a  basis  for  charges,  notice,  and  hearing. 

Russell  C.  Wells,  Cheyenne  056130,  057297,  June  22,  1967. 
Allen  R.  Thompson,  Fairbanks  030157,  February  15,  1966. 
Robert  W.  Kendall,  Anchorage  055612,  February  1,  1966. 

When  on  appeal  the  entryman  submits  sufficient  evidence, 
substantiated  by  members  of  the  U.  S.  Soil  Conservation 
Service,  that  he  had  the  required  amount  of  cultivation 
completed  on  his  entry  location  on  the  Kenai  Peninsula 
in  Alaska  prior  to  July  23 ,  1957 ,  and  he  has  otherwise 
complied  with  the  homestead  laws  as  to  residence  and 
improvements  prior  to  that  time  as  provided  for  in  the 
Act  of  September  14,  1960  (74  Stat*  1028),  he  is  entitled 
to  the  rights  to  oil  and  gas  deposits  in  the  land  in  the 
entry  pursuant  to  said  act,  and  a  decision  of  the  land 
office  denying  such  rights  must  therefore  be  vacated. 

Eugene  D.  Smith,  Anchorage  027593,  November  8,  1961. 

Upon  the  filing  of  evidence  of  judicial  restraint  of  a 
homestead  entryman  the  entry  will  be  held  suspended  for 
a  period  discretionary  with  the  Bureau,  and  the  entryman 
will  be  put  on  notice  that  at  the  expiration  of  the  time 
limit  the  entry  will  be  declared  forfeited  if,  in  the 
meantime,  the  entryman  has  not  perfected  his  entry  as 
required  by  the  statutes  and  the  regulations,  or  a  relin¬ 
quishment  has  been  filed. 

Paul  R.  Kennicott,  Anchorage  030395,  September  17,  1958. 

The  wife  of  a  homestead  claimant  who  presents  satisfactory 
evidence  showing  abandonment  or  desertion  by  her  husband 
for  more  than  one  year  is  entitled  under  the  terms  of  the 
Act  of  October  22,  1914,  to  submit  final  proof  and  com¬ 
plete  tjie  homestead  claim  of  her  husband.  That  the  wife 
obtained  a  divorce  within  one  year  from  the  time  of  the 
desertion  does  not  preclude  her  from  obtaining  the  benefits 
of  the  Act. 

Genevieve  Mary  Hayes,  Anchorage  024281,  August  14,  1958. 
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PART  2210  --  OCCUPANCY  (continued) 

Subpart  2212  -  Native  Allotments 

The  mere  filing  of  an  application  for  an  Indian  Allotment 
under  section  4  of  the  General  Allotment  Act  of  February  8, 
1887 ,  does  not  create  any  vested  right  to  an  allotment  or 
present  right  in  the  land  applied  for  in  the  applicant 
but  only  the  right  to  have  the  application  considered. 

George  Pierre,  Oregon  018343,  November  9,  1966. 

Where  it  is  determined  that  a  qualified  applicant  for  an 
Indian  Allotment,  or  his  ancestors,  settled  upon  the  land 
in  question  before  it  was  withdrawn  for  classif ication  by 
Executive  Order  6910  of  November  26,  1934,  and  is  other¬ 
wise  unappropriated,  and  the  applicant  has  continued  to 
maintain  his  home  on  the  land  and  use  it  for  that  purpose, 
he  is  entitled  to  an  allotment  on  the  land,  and  his 
application  therefor  is  properly  allowed. 

Steptoe  Ranch  Company,  John  Stanton,  Jr.,  Nevada  060248, 
065857,  February  1,  1966. 

Indian  Allotment  petition-applications  for  lands  which 
have  been  confirmed  by  patent  in  a  Mexican  land  grant, 
and  over  which  lands  the  Bureau  of  Land  Management  has 
no  jurisdiction,  are  properly  rejected. 

Auquita  L.  Kluenter  et  al..  Riverside  06406  etc., 

April  20,  1965. 

See  also  Donald  David,  New  Mexico  0510536,  April  23, 

1964;  Approved  by  the  Department  on  May  25,  1964. 

An  appeal  to  the  Director  will  be  remanded  where  an 
applicant  for  an  Indian  Allotment  alleges,  for  the  first 
time,  facts  which  may  be  decisive  of  his  rights  in 
certain  public  lands. 

William  Charles  Scott,  Riverside  05635,  December  11, 

1964. 
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1'ART  2210  --  OCCUPANCY  (continued) 

Subpart  2212  -  Native  Allotments  (continued) 

2212.0-3  -  Authority 

Revested  Oregon  and  California  Railroad  and  Reconveyed 
Coos  Bay  Wagon  Road  grant  lands  are  not  unappropriated 
public  lands  available  for  Indian  Allotments  within  the 
purview  of  section  4  of  the  General  Allotment  Act  of 
February  8,  1887,  as  amended.  Petitions  to  have  such 
lands  classified  and  opened  to  entry  for  Indian  Allotment 
purposes  under  the  procedures  outlined  in  43  CFR  2410  and 
2411  cannot  be  accepted  or  processed  in  accordance  there¬ 
with,  and  applications  filed  for  Indian  Allotments  on 
such  grant  lands  must  be  rejected. 

Cecil  DeRoin  Robidoux,  OR  474,  February  27,  1967. 

Jack  L.  Doak,  Oregon  017859,  November  15,  1966. 

George  Pierre,  Oregon  018343,  November  9,  1966. 

Simon  J.  Ossiginac  et  al.,  Oregon  017879  etc., 

November  7,  1966. 

After  issuance  of  a  patent  to  the  State  of  Alaska  for 
lands  under  its  land  grant,  title  vested  in  the  State; 
the  United  States  does  not  own  the  patented  lands  and 
they  are  no  longer  vacant,  unappropriated  public  lands, 
and  a  native  allotment  application  for  such  patented 
lands  must  be  rejected. 

Martha  Denny  Byrum,  Fairbanks  033943,  May  27,  1966. 

Public  laqd  which  has  been  patented  and  has  passed  into 
private  ownership  does  not  regain  its  status  as  public 
land  upon  being  acquired  subsequently  by  the  United 
States  through  purchase  or  condemnation,  and  an  applica¬ 
tion  for  such  land  filed  under  the  Indian  Allotment  Act 
must  be  rejected. 

Jessie  Earl  Conner,  Gayla  Jeanene  Conner  Sisco,  Wyoming 
326,  395',  November  17,  1966. 
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PART  2210  --  OCCUPANCY  (continued) 


Subpart  2212  -  Native  Allotments  (continued) 

\  I 

2212.0-7  -  Land  subject  to  allotment 

An  Indian  allotment  application  for  non-irrigable  grazing 
land  is  properly  rejected  on  the  ground  that  the  land 
applied  for  is  not  proper  for  acquisition  as  an  Indian 
allotment  because  it  does  not  have  substantial  carrying 
capacity  and  sufficient  forage  to  constitute  an  economic 
grazing  unit. 

Elena  S.  Sayers,  Sacramento  075908,  September  21,  1964. 

Applications  for  Indian  allotments  under  section  4  of 
the  Act  of  February  8,  1887,  as  amended,  must  be  rejected 
where  the  lands  described  are  withdrawn  from  all  forms 
of  entry  under  the  public  land  laws. 

Louis  A.  Brant,  et  al. ,  New  Mexico  0553627  (Oklahoma) , 
September  25,  1964;  Approved  by  the  Department  on 
October  20,  1964. 

Leonard  J.  LaCroix,  Oregon  1456,  August  24,  1967; 

Approved  by  the  Department  on  August  29,  1967. 

2212.1- 1  -  Petitions  and  applications 

Acquired  lands  under  the  administrative  jurisdiction 
of  a  Federal  agency  other  than  the  Bureau  of  Land 
Management  are  not  subject  to  the  land  classification 
provisions  of  43  CFR  2410,  2411,  and  it  is  proper  to 
refuse  to  accept  a  petition  to  have  such  lands  classi¬ 
fied  under  said  regulations. 

Jessie  Earl  Conner,  Gay la  Jeanene  Conner  Sisco, 

Wyoming  326,  395,  November  17,  1966. 

\ 

2212.2- 3  -  Allotments  within  national  forests 

An  application  for  an  Indian  allotment  within  a  national 
forest  under  section  31  of  the  act  of  June  25,  1910,  is 
properly  rejected  where  the  Indian  has  not  lived  on, 
occupied  or  placed  improvements  on  the  land  and  the  Forest 
Service  of  the  Department  of  Agriculture  has  determined 
that  the  land  sought  by  the  applicant  is  more  valuable  for 
forest  purposes  than  for  agricultural  and  grazing  uses. 

Dela  Curl  Souza,  Sacramento  1253,  May  13,  1968. 

Emil  F.  Toulou,  Jr.,  Oregon  2533,  February  26,  1968. 

Mary  Evelyn  Bussert,  Sacramento  S  411,  May  3,  1967. 

See  also:  Arthur  W.  Miller,  Sacramento  080010, 

March  30,  1966. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2212  -  Native  Allotments  (continued) 
2212.9  -  Alaska 


A  native  allotment  application  under  the  Act  of  May  17, 
1906,  as  amended,  is  properly  rejected  where  the  land 
applied  for  is  Included  in  a  prior  filed  State  selection 
application  and  the  native  applicant  has  failed  to  prove 
his  occupancy  prior  to  the  State  selection. 

Archie  Wheeler,  AA  311,  August  28,  1968. 

Theodore  A.  Velanls,  AA  659,  January  10,  1968. 

A  native  allotment  application  under  the  Act  of  May  17 , 
1906,  which  shows  use  of  the  land  since  1904  is  properly 
rejected  where  the  land  has  been  withdrawn  from  entry 
for  the  Tongass  National  Forest  since  1902. 

James  Deramert,  Sr.,  AA  949,  May  22,  1968. 

See  also:  Donald  Watson,  Anchorage  063913,  April  27, 
1967. 

A  native  allotment  application  is  properly  rejected  where 
the  land  applied  for  is  Included  in  a  prior  filed,  valid 
trade  and  manufacturing  site  settlement  claim. 

Jennie  K.  Irwin,  Fairbanks  031556,  August  31,  1964. 

The  public  land  described  in  an  application  for  a  native 
allotment,  pursuant  to  the  Act  of  May  17,  1906,  as 
amended  (48  U.S.C.  357),  will  be  allowed  where  the  land 
contains  substantial  Improvements;  is  used  as  the  resi¬ 
dence  of  the  applicant,  deemed  suitable  for  cultivation, 
maintenance  of  domestic  animals  thereon;  usable  for 
fishing  and  trapping,  where  satisfactory  proof  is  sub¬ 
mitted  showing  substantially  continuous  use  and  occupancy 
of  the,  land,  and  where  the  applicant  intends  to  continue 
using  the  land  as  a  permanent  home  for  herself  and  her 
heirs  in  perpetuity. 

Miss  Nellie  B.  Denny,  Fairbanks  024888,  April  29,  1964. 

Lands  found  to  contain  considerable  deposits  of  iron  ore 
and  classified  as  mineral  in  character  are  not  open  to 
settlement  under  the  allotment  Act  of  1906,  as  amended. 

Frederick  J.  Donnelly,  Anchorage  058027,  April  13,  1964. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2212  -  Native  Allotments  (continued) 

2212.9-1  -  General 

It  is  proper  to  reject  an  application  for  a  native 
allotment  under  the  Act  of  May  17 ,  1906,  for  lands 
within  a  National  Forest  where  it  is  determined  that 
the  applicant  was  not,  or  had  not  been,  in  actual 
possession  of  and  occupying  the  lands  applied  for  at 
the  time  of  application,  and  where  it  is  determined 
that  the  lands  are  not  chiefly  valuable  for  agriculture 
or  grazing  as  contemplated  by  the  applicable  portion  of 
said  act.  Nor  can  a  native  allotment  application  be 
supported  on  a  claim  of  right  to  the  lands  on  the  basis 
of  the  use  and  occupancy  of  the  lands  by  the  applicant’s 
father  prior  to  the  creation  of  the  National  Forest 
involved,  particularly  where  there  is  no  probative  evi¬ 
dence  presented  showing  that  the  lands  were  actually 
used  dnd  occupied  by  the  applicant's  father  prior  to, 
or  after  the  creation  of  the  National  Forest. 

Alex  Andrews.  Anchorage  060987,  November  4,  1966. 

See  also:  Martha  Denny  Byrum,  Fairbanks  033943, 

May  27,  1966. 

Where  an  Alaska  homestead  entry  is  canceled  as  the  result 
of  a  Government  contest  action  and  the  land  is  blanketed 
into  a  pending  State  selection,  such  land  is  segregated 
from  all  appropriations.  Therefore,  an  application  for 
native  allotment  filed  thereafter  is  properly  rejected. 

Annie  K.  Miller.  Fairbanks  031861,  July  17,  1964. 

An  Alaskan  native  is  not  deprived  of  his  native  rights 
merely  because  he  had  filed  a  homestead  notice  of 
location. 

Irving  T.  Mobley.  Fairbanks  025241,  etc.,  July  31,  1961. 

* 

Subpart  2213  -  Trade  and  Manufacturing  Sites 
2213.0-3  -  Authority 

Where  two  or  more  applications  under  different  laws  are 
filed  for  the  same  land  they  must  be  considered  together, 
and,  based  upon  proper  disposition  of  the  land,  simul¬ 
taneously  one  must  be  rejected  and  the  other  held  for 
allowance. 

Marvin  R.  Watts,  Dorothy  M.  Fletcher,  and  Roger  W.  Butler. 

dVb/a  Minto  Lake  Duck  ^hack,  Fairbanks  030433.  July  17. 

1964. 
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PART  2210  --  OCCUPANCY  (continued) 

Subpart  2213  -  Trade  and  Manufacturing  Sites  (continued) 

2213.1-1  -  Initiation  of  claim 

Lands  included  in  a  State  selection  application  are 
segregated  from  all  forms  of  application  and  appropria¬ 
tion  and  are  not  subject  to  a  trade  and  manufacturing 
site  claim. 

Lino  J.  Agosti,  Anchorage  AA  2075,  December  28,  1967. 
Richard  Clyde  Pickens,  Fairbanks  124,  April  28,  1967. 
Beverly  Lou  Taylor,  Anchorage  064044,  February  28,  1966. 

A  notice  of  location  for  trade  and  manufacturing  site 
settlement  claim  is  properly  declared  unacceptable  for 
recordation  where  the  land  involved  is  embraced  by  a 
prior  £ile?i  withdrawal  application. 

Mr 8.  Mary  M.  Hardy,  Fairbanks  033459,  February  12,  1965. 

Where,  subsequent  to  the  filing  of  an  appeal,  additional 
information  is  received  which  warrants  further  considera¬ 
tion  of  a  notice  of  location  for  a  trade  and  manufacturing 
site,  the  case  will  be  remanded  for  further  appropriate 
action. 

* 

Connell  M.  Forbes,  Anchorage  061977,  February  25,  1965. 

Although  conflicting  claims  under  the  Act  of  May  14,  1898, 
as  amended,  based  upon  superior  rights  of  possession,  may 
be  decided  only  by  the  local  courts  in  Alaska,  the  judg¬ 
ment  of  the  court  determines  the  right  of  possession  only; 
whether  the  law  has  been  complied  with  in  good  faith  so 
as  to  entitle  the  possessor  of  the  land  to  patent  may  be 
determined  by  the  Bureau. 

An  application  to  purchase  land  in  Alaska  filed  within  90 
days  after  April  29,  1950,  will  preserve  to  the  applicant 
credit  for  prior  occupancy  in  the  same  manner  as  a  notice 
of  claim  filed  within  that  same  period. 

Floyd  B.  Gillespie,  Anchorage  017457,  November  4,  1957. 
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PART  2210  --  OCCUPANCY  (continued) 

Subpart  2213  -  Trade  and  Manufacturing  Sites  (continued) 

2213.1- 1  -  Initiation  of  claim  (continued) 

The  Trade  and  Manufacturing  Site  Act  restricts  a  person * 
association,  or  corporation  to  one  entry  of  land  not  to 
exceed  80  acres,  but  an  application  or  notice  of  loca¬ 
tion  for  land  contiguous  to  that  included  in  the  original 
notice  of  location,  where  in  the  aggregate  the  land  does 
not  exceed  80  acres,  should  be  considered  as  an  amendment 
of  the  original  application. 

Russell  D.  Laphaa,  Juneau  010647,  August  17,  1959. 

2213.1- 2  -  Application 

The  1898  Act  limits  the  right  to  purchase  a  trade  and 
manufacturing  site  to  the  land  actually  occupied  and 
used  for  such  purposes,  and  an  application  to  purchase 
is  properly  rejected  where  the  applicant  fails  to  show 
that  he  is  actually  occupying  and  using  the  land  sought 
for  the  purpose  of  a  trade,  manufacture,  or  other 
productive  industry  as  required  by  the  Act. 

Seldon  H.  Kllnke,  Fairbanks  028081,  May  15,  1968. 

John  H.  Gilbert,  Fairbanks  022607,  May  24,  1968. 

Evelyn  0.  Spelnle,  Fairbanks  027804,  March  8,  1967. 

James  Simpson,  Fairbanks  023920,  February  24,  1965. 

An  application  to  purchase  a  trade  and  manufacturing 
site  is  properly  rejected  where  the  applicant  falls  to 
show  that  revenues  were  received  from  its  commercial 
use  and  occupation,  the  site  was  not  occupied  for  the 
major  portion  of  the  five-year  statutory  period,  and 
the  application  to  purchase  was  not  timely  filed. 

\ 

James  Peter  Seibert,  Anchorage  057929,  February  19, 

1968. 

Marie  T.  Oberts,  Anchorage  057804,  February  13,  1968. 

Joseph  H.  and  Tomasella  Reid,  Anchorage  053869, 

December  27 ,  1967 . 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2213  -  Trade  and  Manufacturing  Sites  (continued) 

2213.1-2  -  Application  (continued) 

An  appeal  to  the  Director  from  the  rejection  of  an  appli¬ 
cation  to  purchase  under  the  trade  and  manufacturing  site 
law  will  be  remanded  for  a  hearing  when  it  appears  that  a 
hearing  is  necessary  to  determine  whether  the  applicant 
has  met  the  requirements  of  the  law. 

Robert  K.  Bethurem,  Fairbanks  023724,  October  12,  1965. 

A  trade  and  manufacturing  site  claim  is  properly  declared 
null  and  void  where  the  claimant  has  not  filed  an  appli¬ 
cation  to  purchase  the  claim,  along  with  the  required 
proofs,  within  the  five-year  statutory  life  of  the  claim. 

Lester  Reeves.  Fairbanks  024543,  September  29,  1965. 
Rampart  Investment  Corporation,  Fairbanks  025709, 
September  10,  1965. 

Where  the  findings  of  fact  made  in  a  decision  of  the 
District  and  Land  Office  in  connection  with  an  applica¬ 
tion  to  purchase  a  trade  and  manufacturing  site  are 
disputed  on  appeal,  and  the  information  contained  in 
the  record  is  too  vague  and  general  to  make  a  proper 
finding,  the  appropriate  procedure  for  resolving  the 
matter  is  the  initiation  of  a  contest  against  the  claim. 

George  Mor,  Anchorage  047471,  May  27,  1965. 

A  trade  and  manufacturing  site  purchase  application  is 
properly  rejected  in  part  where  the  applicant  fails  to 
show  that  he  is  actually  occupying  and  using  all  of  the 
land  sought  for  the  purpose  of  trade,  manufacture  or 
other  productive  industry  as  required  by  section  10  of 
the  Act  of  May  14,  1898. 

Stanley  F.  Thompson,  Anchorage  050161,  October  31,  1967. 
C.  Rolfe  Sherwood.  Anchorage  060963,  July  30,  1965. 

In  a  contest  proceeding  involving  an  application  to 
purchase  approximately  83  acres  of  land  under  the  Trade 
and  Manufacturing  Site  Law  the  Hearing  Examiner  held 
that  the  applicant  is  entitled  to  purchase  only  the  five 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2213  -  Trade  and  Manufacturing  Sites  (continued) 

2213.1-2  -  Application  (continued) 

acres  used  and  occupied  for  trade  purposes  and  he  can¬ 
celed  the  claim  as  to  the  remaining  lands.  This  deter¬ 
mination  will  be  affirmed  on  appeal  where  the  contestee 
has  not  supplied  any  additional  acceptable  evidence 
rebutting  the  findings  of  the  Hearing  Examiner. 

United  States  v.  George  Mor ,  Anchorage  047471,  April  27, 
1966. 

Land  is  not  "occupied"  under  the  trade  and  manufacturing 
site  law  merely  because  it  has  been  cleared  for  use  as  a 
fire-break  or  the  air  space  over  the  land  is  used  as  a 
part  of  a  firing  range  for  the  trajectory  of  bullets. 

Elmer  H.  Houger,  Fairbanks  014507,  June  24,  1964. 

An  application  to  purchase  a  trade  and  manufacturing 
site  must  be  filed  within  five  years  after  the  filing 
of  the  notice  of  location  of  settlement  or  occupancy, 
and  must  be  accompanied  by  a  filing  fee  before  it  can 
be  considered  as  having  been  filed. 

John  Howard  Bay less,  Fairbanks  09405,  March  25,  1959. 

Subpart  2214  -  Color-of-Title 

An  application  filed  under  the  Color  of  Title  Act  for 
lands  that  have  been  patented  must  be  rejected  for  the 
reason  that  the  United  States  no  longer  has  jurisdiction 
over  the  land  and  has  no  Interest  left  to  convey  to  the 
applicant. 

Gladys  Hurley  et  al.,  ES  01250,  June  12,  1968. 

Land  that  is  available  for  disposal  under  any  of  the 
public  land  laws  is  deemed  to  be  public  land  and  within 
the  scope  of  the  color  of  title  law.  This  is  so  even 
though  the  proceeds  from  such  disposal  may  go  to  an 
Indian  tribe  Instead  of  the  United  States  Treasury. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2214  -  Color-of-Title  (continued) 

A  contract  to  purchase  real  estate  that  Is  to  be  followed 
by  the  Issuance  of  a  quit  claim  deed,  upon  compliance 
with  certain  conditions  precedent,  is  not  a  "title"  to 
land  within  the  cont eolation  of  the  color  of  title  law. 

Ed  J.  Schwehr  (Appellant),  Standing  Rock  Sioux  Tribe 

(Intervener) ,  Montana  056361(ND) ,  December  23,  1964. 

Where  the  public  Interest,  requiring  that  the  land  applied 
for  as  a  class  2  claim  be  retained  in  public  ownership 
for  public  recreational  purposes,  far  outweighs  any 
equities  that  the  applicants  may  have  in  the  land,  it  is 
within  the  discretionary  authority  of  the  Secretary,  and 
proper  in  such  circumstances,  to  reject  the  claim  or 
color  of  title  application. 

Martin  L.  and  Ellen  A.  Fadden,  Sacramento  065014,  July  24, 
1964;  Approved  by  Assistant  Secretary  Carver,  September  30, 
1964. 

Where  there  is  no  lawful  color  of  title  claim  to  any 
Government  land,  and  the  land  at  issue  was  reserved  and 
set  apart  as  a  public  reservation  of  forest  lands  before 
the  initiation  of  the  claim  described  in  the  application, 
a  color  of  title  application  for  this  land  cannot  be 
approved . 

Walter  L.  Peterson,  BLM  075378,  March  30,  1964. 

A  color  of  title  claimant  entitled  to  allowance  of  his 
application,  except  for  a  conflicting  claim,  must  suc¬ 
cessfully  prosecute  his  claim  against  the  conflicting 
claimant  in  a  court  of  competent  jurisdiction,  before 
his  claim  can  receive  favorable  consideration. 

Estate  of  James  M.  Weaver,  et  al.,  BLM  041109  (Illinois) , 
etc.,  October  22,  1959. 

An  instrument  must  purport  to  convey  title  to  the  land 
sought,  and  must  contain  a  legally  sufficient  description 
soowing  the  boundaries  and  Identity  of  such  land,  or  the 
instrument  lacks  one  of  the  first  essentials  as  evidence 
of  color  of  title. 

Vincente  E.  Pena,  Sr.,  New  Mexico  028108,  April  15,  1960. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2214  -  Color-of-Title  (continued) 

2214.1-1  -  Definition 

A  color  of  title  application  for  a  Class  2  claim  must  be 
rejected  where  the  claimant  cannot  show  that  he  and  his 
grantors  have  held  the  land  under  color  or  claim  of  title 
beginning  not  later  than  January  1,  1901.  Nor  can  the 
claimant *8  application  be  approved  for  a  Class  1  claim 
where  there  is  neither  cultivation  nor  any  valuable 
improvement  on  the  land. 

Margie  Montgomery  Albertson,  New  Mexico  2527,  July  5, 
1968. 

A  color  of  title  application  is  properly  rejected  where 
the  applicants  have  failed  to  prove  possession  under 
some  claim  or  color  of  title  derived  from  a  source  other 
than  the  United  States,  and  the  record  plainly  shows 
that  the  lands  at  issue  are  vacant  public  domain. 

H.  F.  gerbaz  and  Orest  A.  gerbaz,  Colorado  3364,  July  2, 
1968. 

Abram  W.  Evers,  Nevada  056110,  September  22,  1964. 

The  period  of  possession  of  public  land  by  a  grantor 
cannot  be  tacked  on  to  that  of  his  grantee  where  the 
grantor  admits  having  no  sound  basis  for  believing  that 

he  had  title  to  the  land. 

{  * 

An  application  to  purchase  public  land  under  the  Color 
of  Title  Act  is  properly  rejected  where  the  applicants 
show  that  they  held  the  land  for  less  than  20  years. 

A  color  of  title  application  is  properly  rejected  where 
the  deed  under  which  the  tract  applied  for  has  been 
claimed  has  a  description  which  does  not  define  the 
limits  of  the  tract  with  certainty. 

A  conveyance  by  quitclaim  deed  is  not  a  bar  to  estab¬ 
lishing  a  valid  color  of  title  claim. 

Harold  R.  and  Irma  W.  Leet,  Sacramento  080068,  May  14, 
1968. 

See  also:  Ralph  C.  Lawson,  Utah  0145302,  September  11, 
1967. 

Ed  J.  Schwehr  (Appellant) ,  Standing  Rock  Sioux 

Tribe  (Intervener) ,  Montana  05636l(lfo) , 

December  23,  1964. 
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PART  2210  --  OCCUPANCY  (continued) 

Subpart  2214  -  Color-of-Title  (continued) 

2214.1-1  -  Definition  (continued) 

Lands  annexed  by  accretion  to  public  domain  uplands  are 
public  domain  in  Federal  ownership.  Where  such  lands 
are  withdrawn  from  all  forms  of  appropriation  and  settle¬ 
ment  ,  such  withdrawal  bars  any  disposal  under  color  of 
title  applications  when  the  applicants  assert  no  claim, 
occupancy  or  improvements  on  the  lands  prior  to  the 
withdrawal. 

Union  Feed  Yards,  Inc.,  et  al..  Riverside  05356  thru 
05373,  and  05503,  April  5,  1965;  Approved  by  the 
Department  on  April  5,  1965. 

Ed  J.  Schwehr  (Appellant) ,  Standing  Rock  Sioux  Tribe 

(Intervener) ,  Montana  056361(ND) ,  December  23,  1964. 

See  also:  Nina  L.  Wood,  Cartee  Wood,  Oregon  014658, 
August  18,  1964. 

Elmer  F.  Sundsby,  Anchorage  044985,  June  18, 
1964. 

Where  the  record  shows  that  the  claimants'  lot  contains 
all  the  acreage  shown  in  the  plats  of  survey  and  the 
applicants'  abstract  of  title  shows  that  the  additional 
32  acres  claimed  were  surveyed  as  omitted  public  lands 
in  1939,  an  application  filed  in  1964  to  purchase  the 
claimed  land  under  the  Color-of-Title  Act  does  not  meet 
the  requirements  of  "good  faith"  and  "peaceful  adverse 
possession"  and  it  must  be  rejected. 

Although  land  may  be  held  by  others  in  good  faith  under 
color-of-tltle  for  more  than  20  years,  this  does  not 
entitle  an  applicant  to  patent  under  the  Color-of-Title 
Act  if  he  did  not  acquire  his  color-of-title  in  good 
faith. 

Harold  W.  and  Carol  J.  Zager,  BLM  077372  (Wisconsin) , 
August  27,  1964. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2214  -  Color-of -Title  (continued) 

2214.1- 1  -  Definition  (continued) 

The  Color-of-Title  Act  was  never  intended  to  operate  as 
a  means  of  obtaining  patent  by  the  mere  occupation  of 
public  land  under  a  pretense  of  title  or  claim  where  the 
claimant  has  no  reason  to  believe  he  has  good  title. 

Failure  to  pay  State  and  local  taxes  will  be  considered 
in  determining  whether  a  color  of  title  claim  was  made 
in  good  faith. 

Nina  L.  Wood,  Cartee  Wood,  Oregon  014658,  August  18, 

1964. 

2214.1- 3  -  Procedures 

An  application  to  purchase  a  public-land  island  under 
the  Color-of-Title  Act  must  be  rejected  where  the  only 
showing  of  the  existence  of  a  color  of  title  in  the 
applicant  is  the  unfounded  belief  that  the  Island  was 
included  in  the  transaction  when  a  lot  was  purchased  on 
the  mainland  more  than  20  years  ago. 

The  Wisconsin  Michigan  Power  Company,  ES  3073,  June  24, 
1968. 

It  is  proper  to  reject  an  application  filed  under  the 
Color-of-Title  Act  where  no  documentary  evidence  has 
been  submitted  showing  conveyances  of  title,  payment  of 
taxes  and  related  matters,  and  there  is  no  showing  made 
that  valuable  improvements  have  been  placed  on  the  land, 
or  any  part  thereof  has  been  reduced  to  cultivation. 

Mere  use  and  occupancy  of  land  does  not  establish  a 
claim  or  color  of  title  to  the  land. 

Frank  and  Ann  S.  Trinco,  Nevada  067409,  October  31,  1966. 
Ralph  Hatch,  et  al.„  Idaho  010212,  etc.,  June  26,  1961. 

An  application  for  a  class  I  color  of  title  claim  which 
shows  on  its  face  that  the  land  sought  was  neither  culti¬ 
vated  nor  otherwise  improved  by  the  applicant  or  his 
predecessor  in  title  must  be  rejected. 

Ed  J.  Schwehr  (Appellant) ,  Standing  Rock  Sioux  Tribe 

(Intervener) ,  Montana  056361(ND) ,  December  23,  1964. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2214  -  Color-of-Title  (continued) 

2214.1- 3  -  Procedures  (continued) 

Under  a  Class  2  color  of  title  claim  taxes  levied  must 
be  paid)  but  no  evidence  of  payment  of  taxes  need  be 
furnished  for  the  interval  during  which  the  State  or 
other  tax  exempt  body  claimed  title  to  the  land  and  no 
taxes  were  levied  thereon. 

Lum  Cumbest,  et  al.,  BLM  045903  (Mississippi),  June  1, 
1959. 

2214.1- 5  -  Price  of  land;  payment 

A  proper  price  for  the  sale  of  land  under  the  Color-of- 
Title  Act  is  the  current  fair  market  value  of  that  land 
less  the  value  of  the  applicant's  equity  as  represented 
by  his  cost  of  acquisition  plus  the  amount  by  which  the 
value  of  the  land  has  been  enhanced  as  the  direct  conse¬ 
quence  of  his  possession  of  the  land. 

A.  F.  Dantzler ,  BLM  052788,  July  2,  1968. 

The  value  of  mineral  resources  must  be  appraised  and  the 
value  will  be  reflected  in  the  purchase  price  to  be  paid 
for  land  sold  pursuant  to  a  Class  2  color  of  title  appli¬ 
cation.  Thus,  the  fact  that  there  is  a  demand  to  lease 
such  land  for  oil  and  gas  exploration  is  properly  consid¬ 
ered  in  fixing  the  purchase  price.  Where  the  purchase 
price  fixed  is  greater  than  $1.25  an  acre,  provided  for 
in  the  Color-of-Title  Act,  the  Department  has  consistently 
required  that  the  price  be  determined  by  appraisal  and 
then  deductions  made  from  the  appraised  valuation  by 
reason  of  equitable  considerations  shown  by  the  applicant. 

Mordelo  L.  Vincent,  Jr..  BLM  047676  (Louisiana) , 

August  23,  1961. 

Subpart  2215  -  Mining  Claim  Occupancy  Act 
2215.0-2  -  Objectives 

Where  it  has  been  determined  that  a  parcel  of  land  for 
which  the  appellant  is  offered  a  life  tenure  occupancy 
lease  is  part  of  a  large  block  of  public  domain  that  is 
suitable  for  retention  and  multiple-use  management  by 
the  Federal  Government,  an  application  for  a  limited 
pateht  or  deed,  instead  of  a  lease,  will  be  denied. 

Lois  H.  Rountree,  Sacramento  079919,  January  29,  1968. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.0-3  -  Authority 

Where  a  Land  Office  decision  rejects  an  application  to 
purchase  under  the  Mining  Claim  Occupancy  Act  and  the 
appellant  does  not  dispute  this  ruling  but  requests  a 
lease  instead  and  the  record  shows  that  the  cabin  on  the 
claim  is  in  substandard  condition  and  may  be  hazardous 
to  human  life,  the  Land  Office  decision  will  be  affirmed 
and  the  request  for  a  lease  will  be  rejected. 

Roxie  I.  L.  Daniel,  Sacramento  732,  May  3,  1968. 

The  Act  of  October  23,  1962,  grants  discretionary 
authority  to  the  Secretary  of  the  Interior  or  his  dele¬ 
gate  to  determine  whether  a  fee  title  or  a  lesser  estate 
in  land  will  be  granted  to  a  qualified  applicant  under 
the  Act,  and  the  terms  of  the  estate  to  be  granted. 

Henry  Loehden,  Sacramento  080300,  August  15,  1968. 

Joe  R.  Coughlin,  Sacramento  504,  September  9,  1968. 

Harold  g.  Trowbridge,  Sr.,  Alice  L.  Trowbridge.  Oregon 
225,  January  19,  1968. 

John  Buford  Weis,  Cora  Weis,  Oregon  013619,  February  12, 
1965. 

Vaughn  M.  gilbert  and  Evelyn  gilbert.  Riverside  02726, 
October  16,  1964. 

An  applicant  to  purchase  land  under  the  Act  of  October  23 , 
1962,  must  relinquish  all  right  in  and  to  such  claim 
which  he  may  have  under  the  mining  laws,  after  due  notice 
to  him  that  the  claim  is  believed  to  be  Invalid. 

Scott  T.  Gordon,  Dorothy  L.  Gordon,  Harlene  M.  Gordon, 

Riverside  06958,  January  9,  1968. 

When  a  qualified  applicant  applies  for  land  withdrawn  in 
aid  of  a  function  of  a  municipality  or  other  local  govern¬ 
mental  agency,  the  Secretary  of  the  Interior  or  his  dele¬ 
gate  may  convey  an  Interest  therein  only  with  the  consent 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.0-3  -  Authority  (continued) 

of  the  head  of  the  governmental  unit  concerned  and  under 
such  terms  and  conditions  as  that  official  may  deem 
necessary. 

Walter  Tampson,  Riverside  03575,  January  8,  1968. 

The  amount  to  be  charged  for  any  interest  to  be  conveyed 
under  the  Act  will  be  based  on  the  fair  market  value  of 
the  land  to  be  determined  as  of  the  date  of  appraisal. 

John  Buford  Weis,  Cora  Weis,  Oregon  013619,  February  12, 
1965. 

Vaughn  M.  Gilbert  and  Evelyn  Gilbert,  Riverside  02726, 
October  16,  1964. 

f 

2215.0-5  -  Definitions 

Where  an  appellant  submits  with  his  appeal  additional 
evidence  tending  to  dispute  a  determination  of  fact  con¬ 
cerning  his  qualif ications  to  purchase  a  tract  of  land 
under  the  Mining  Occupancy  Act,  but  such  evidence  is  not 
complete,  the  appellant  will  be  given  an  opportunity  to 
submit  further  evidence  for  consideration. 

Fred  W.  Gigm,  Riverside  05961,  January  19,  1966. 

Where  subsequent  to  the  filing  of  an  appeal  from  the 
rejection  of  an  application  to  purchase  a  tract  of  land 
under  the  Mining  Claim  Occupancy  Act  the  Bureau's  State 
Director  recommended  that  the  case  be  remanded  for 
further  consideration  and  investigation  into  the  appli¬ 
cant's  qualifications,  the  decision  appealed  from  will 
be  vacated  and  the  case  remanded. 

Louis  M.  Cardoza,  Sacramento  076220,  September  10,  1965. 

An  applicant  under  the  Mining  Claim  Occupancy  Act  cannot 
assert  that  by  operation  of  30  U.S.C.  section  38  he  was 
in  constructive  possession  of  an  unpatented  mining  claim 
prior  to  the  date  of  his  actual  location  of  that  claim 
in  order  to  meet  the  residence  requirement  of  the  Mining 
Claim  Occupancy  Act. 

Gerald  C.  Swor,  Sacramento  078117,  May  20,  1965. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.0-5  -  Definitions  (continued) 

It  is  proper  to  reject  an  application  for  a  "life-estate 
lease"  filed  under  the  Act  of  October  23,  1962,  where 
the  applicant  fails  to  show  that  he  is  a  "qualified 
applicant"  as  a  residential  occupant-owner  of  valuable 
improvements  in  an  unpatented  mining  claim  which  consti¬ 
tuted  for  him  a  principal  place  of  residence  as  of  the 
date  of  the  enactment  of  said  Act. 

K.  C.  Hamilton,  Oregon  018143,  November  15,  1966. 

One  who  has  not  resided  on  the  land  as  an  occupant -owner 
for  at  least  seven  years  prior  to  July  23,  1962,  is  not 
a  qualified  applicant  under  the  Act  of  October  23,  1962. 

Philip  W.  Piper  and  Phyllis  Piper,  Sacramento  797, 
January  18,  1968. 

The  Adt  of  October  23,  1962,  does  not  apply  to  occupants 
of  mining  claims  which  were  invalidated  prior  to  the 
date  of  enactment  of  that  Act,  and  occupants  of  such 
claims  are  not  entitled  to  the  benefits  thereof. 

Carl  J.  and  Marian  P.  Medford,  et  al..  Riverside  899, 
etc.,  July  10,  1968;  Approved  by  the  Department  on 
July  22,  1968. 

James  F.  Smith,  Sacramento  078758,  February  24,  1966. 

A  mining  claim  located  prior  to  October  23,  1962,  which 
was  null  and  void  ab  initio  because  at  the  time  of  loca¬ 
tion  the  land  was  withdrawn  from  mineral  entry  is  not  an 
unpatented  mining  claim  within  the  meaning  of  the  Mining 
Claims  Occupancy  Act  and  persons  residing  on  such  a 
claim  are  not  qualified  applicants  under  the  Act. 

George  S,  and  Lena  E.  Harrah,  Sacramento  079733, 

November  2,  1965. 
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PART  2210  —  OCCUPANCT  (continued) 

Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.0-5  -  Definitions  (continued) 

An  application  to  purchase  under  the  Mining  Claim  Occu¬ 
pancy  Act  is  properly  rejected  where  the  applicant  has 
been  operating  a  combination  bar  and  restaurant  and 
other  business  enterprises  since  1955  on  a  mining  claim 
which  has  been  declared  null  and  void  because  it  wap 
located  on  withdrawn  land,  and  the  applicant's  residen¬ 
tial  occupancy  was  determined  to  be  only  incidental  to 
the  operation  of  the  business  enterprises. 

Freda  Turner.  Sacramento  078851,  May  15,  1968. 

Where  the  applicants  and  members  of  their  immediate 
family,  who  were  their  predecessors  in  interest,  have 
resided  full  time  on  the  mining  claim  concerned  for  over 
a  period  of  36  years  prior  to  May  1960,  and  the  appli¬ 
cants  themselves  have  continued  to  reside  on  the  claim 
for  substantial  and  frequent  periods  of  time  fror  May 
1960  to  and  including  October  23,  1962,  and  valuable 
improvements  have  been  placed  on  the  claim  prior  :o  1962, 
the  applicants  must  be  considered  to  be  "residential 
occupant -owners"  of  the  improvements  on  the  claim,  as  "a 
principal  place  of  residence"  within  the  meaning  of  the 
Act  of  October  23,  1962,  and  qualified  to  purchase  up  to 
a  fee  simple  title  to  a  five-acre  tract  of  the  land  in 
the  claim  containing  the  improvements. 

Arne  A.  Mattila  and  Arthur  J.  Mattila,  Montana  067183, 
July  21,  1966. 

Cyril  A.  Neeser.  Idaho  1911,  April  16,  1958. 

Occupancy  of  premises  on  a  mining  claim  on  alternate 
weekends  and  during  vacations  regularly  over  a  long 
period  of  years  if  considered  sufficient  to  constitute 
the  premises  a  principal  place  of  residence  as  defined 
in  the  Act  of  October  23,  1962,  and  the  regulations 
thereunder.  The  right  to  purchase  the  fee  simple 
interest  in  a  portion  of  the  land  in  the  unpatented 
mining  claim  cannot  be  granted  an  applicant  under  the 
Act  where  it  is  determined  that  the  applied  for  land 
along  with  other  land  forms  a  block  of  land  which,  in 
the  public  interest,  must  be  retained  in  public  owner¬ 
ship  for  timber  management  and  recreation*  However,  a 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.0-5  -  Definitions  (continued) 

lease  may  be  issued  to  such  an  applicant  for  the  applied 
for  land  under  the  terms  and  conditions  consistent  with 
the  program  of  the  Bureau  or  other  agency  having  juris¬ 
diction  over  the  land. 

James  F,  McClain.  Sacramento  074222,  July  7,  1965. 

An  application  under  the  Mining  Claim  Occupancy  Act  is 
properly  rejected  where  the  claimant  moved  his  cabin  from 
his  mining  claim  in  1947  to  adjoining  private  land  and  he 
thereafter  maintained  his  residence  on  such  private  land. 

Andrew  Bing,  Montana  056402 ( SD) ,  September  9,  1964. 

A  qualified  applicant  for  conveyance  of  land  under  the 
Act  of  October  23,  1962,  must  have  been,  on  that  date,  a 
residential  occupancy-owner  of  valuable  improvements  in 
an  unpatented  mining  claim  which  constituted  for  him  a 
principal  place  of  residence. 

Scott  T.  Gordon,  Dorothy  L.  Gordon,  Harlene  M.  Gordon, 

Riverside  06958,  January  9,  1968. 

Charles  S.  and  Anna  L.  Wines,  Sacramento  304,  August  17, 
1967. 

Where  an  application  to  purchase  a  tract  of  land  in  an 
unpatented  mining  claim  is  filed  under  the  Mining  Claim 
Occupancy  Act,  and  the  record  shows  that  the  applicant 
had  resided  exclusively  on  the  mining  claim  for  several 
year a  before  occupying  a  small  apartment  furnished  by 
her  employer  but  continued  to  improve,  look  after,  and 
intermittently  occupy  her  home  on  the  claim,  she  is 
deemed  to  be  a  residential  occupant -owner  of  the  improve¬ 
ments  on  the  claim  as  a  principal  place  of  residence 
within  the  meaning  of  the  act. 

Lois  H.  Rountree,  Sacramento  079919,  May  19,  1967. 

Mary  Hamilton  Reynolds,  Sacramento  079073,  August  24, 
1966. 
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Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.0-5  -  Definitions  (continued) 

Where  the  use  of  the  cabin  on  the  claim  has  been  only 
casual  and  intermittent  it  does  not  constitute  a 
"principal  place  of  residence"  within  the  meaning  of 
the  1962  Act,  and  an  application  for  conveyance  of  land 
based  on  such  use  is  properly  rejected. 

Charles  H.  and  Bernice  I.  Waugaman,  Sacramento  481,  482, 
September  25,  1968. 

Mrs.  Joseph  Bobo,  successor  to  Theodore  Caprara, 

Sacramento  1036,  May  24,  1968. 

Robert  A.  and  George  C.  Johnson,  Sacramento  967 , 

January  30,  1968. 

j 

Dorothy  A.  Taylor,  Sacramento  077641,  May  10,  1965. 

Melvin  I.  Whaler,  Sacramento  076615,  September  30, 

1964. 

H.  T.  Crandall,  Sacramento  076248,  September  18,  1964. 
Frank  L.  Landis,  Sacramento  077043,  September  10,  1964. 
2215.1  -  Petitions 

Occupancy  of  premises  on  an  unpatented  mining  claim  need 
not  be  construed  to  be  the  principal  place  of  residence 
in  order  to  qualify  applicants  for  a  portion  of  the  claim 
under  the  Act  of  October  23,  1962.  However,  an  applica¬ 
tion  to  acquire  an  interest  in  the  claim  under  the  Act 
must  be  rejected  where  the  mining  claim  has  not  been 
declared  invalid  through  proper  hearing  procedures,  nor 
have  the  applicants  filed  a  relinquishment  of  their 
mining  claim  or  submitted  a  petition  for  a  statement  by 
a  qualified  officer  of  the  United  States  as  to  whether 
or  not  he  believes  the  claim  to  be  invalid. 

Herman  C.  and  Edith  0.  Rampling,  Sacramento  078953, 
November  2,  1965. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.2  -  Applications 

A  petition  submitted  by  a  mining  claimant  for  the  purpose 
of  obtaining  a  statement  from  a  qualified  officer  of  the 
United  States  as  to  his  opinion  regarding  the  validity 
of  the  mining  claim  may  not  be  treated  as  an  application 
to  acquire  land  in  the  claim  under  the  Act  of  October  23, 
1962.  It  is  improper  to  reject  such  a  petition  on  the 
ground  that  the  claimant  is  not  a  qualified  applicant 
under  the  Act  because  his  claim  was  void  ab  initio  at  the 
time  he  recorded  the  location  notice  for  the  reason  that 
the  lands  involved  were  segregated  from  mining  location 
by  the  noting  of  a  withdrawal  application  on  the  land 
office  records. 

Ted  R.  Wagner,  Montana  057955(SD) ,  August  21,  1964. 

Since  the  applicants  under  the  Mining  Claim  Occupancy  Act 
of  October  23,  1962,  must  satisfy  the  requirements  of  the 
act  as  of  the  date  of  the  act,  an  application  which  shows 
that  the  applicants'  occupancy  of  the  mining  claim 
started  after  October  23,  1962,  is  properly  rejected. 

George  C.  and  Mildred  M.  Ponder,  Arizona  1408,  July  16, 
1968. 

Bertha  L.  Barnes,  Colorado  0125199,  June  10,  1966. 

See  also:  Mildred  B.  Hatcher,  Sacramento  079456, 

April  28,  1966. 

The  Act  of  October  23,  1962,  requires  that  an  applicant 
or  his  predecessors  must  have  occupied  valuable  improve¬ 
ments  on  the  claim  as  a  principal  place  of  residence  for 
a  7-year  period  immediately  preceding  July  23,  1962; 
therefore,  an  application  that  does  not  meet  this  require¬ 
ment  mu$t  be  rejected. 

i 

Mildred  L.  Cox,  Sacramento  1070,  March  11,  1968. 

Ralph  Navarette,  Sacramento  102,  October  25,  1967. 

Thelma  Fern.  Sacramento  41,  October  5,  1967. 

Norman  M.  Imbertson,  Riverside  07449,  August  31,  1967. 
Millie  Janelll,  John  and  Margaret  Montevecchi, 

Sacramento  079765,  November  22,  1966. 
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PART  2210  —  OCCUPANCY  (continued) 

J 

Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.2  -  Applications  (continued) 

The  fact  that  a  mining  claim  may  be  found  to  be  void 
ab  Initio  does  not  preclude  the  claimant  from  filing  an 
application  under  the  Mining  Claim  Occupancy  Act  to 
acquire  up  to  five  acres  of  the  land  in  the  claim. 

Section  1  of  the  Act  specifically  authorizes  the  Secre¬ 
tary  of  the  Department  of  the  Interior  to  convey  up  to 
and  including  a  fee  simple  interest  in  and  to  rive 
acres  or  less  of  the  land  in  the  claim  to  those  claim¬ 
ants  whose  claims  have  been  invalidated  by  the  Secretary, 
or  relinquished  by  the  claimants  when  found  invalid, 
subsequent  to  the  passage  of  the  Act,  and  provided  the 
claimants  are  qualified  applicants  as  specified  in 
section  2  of  the  Act. 

Ted  R.  Wagner,  Montana  057955(SD) ,  August  21,  1964. 

2215.3  -  Offers  to  convey  an  interest  in  the  lands 

applied  for 

Where  a  Land  Office  decision  rejected  an  application 
under  the  Mining  Claim  Occupancy  Act  and  offered  the 
applicants  an  accommodation  5-year  small  tract  lease 
and  the  appeal  from  the  decision  is  limited  to  a  peti¬ 
tion  for  additional  privileges  under  the  small  tract 
law,  the  decision  will  not  be  disturbed  in  the  absence 
of  evidence  showing  that  it  was  arbitrary. 

Virgil  C.  and  Lucy  M.  Boudreau,  Sacramento  080117, 
February  14,  1968. 

Where  a  patent  which  is  to  be  issued  pursuant  to  the 
provisions  of  the  Mining  Claim  Occupancy  Act  of 
October  23,  1962,  will  provide  for  automatic  termina¬ 
tion  thereof  and  for  the  removal  of  the  patentee's 
improvements  from  the  land  upon  a  declaration  that 
possession  of  the  land  is  required  for  Federal  recla¬ 
mation  purposes,  the  patentee  cannot  require  the 
Government,  as  a  condition  of  termination,  to  agree 
to  pay  him  for  the  value  of  any  of  those  improvements. 

Robert  E.  Starrs,  Sacramento  076218,  May  11,  1967. 
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PART  2210  —  OCCUPANCY  (continued) 

Subpart  2215  -  Mining  Claim  Occupancy  Act  (continued) 

2215.3  -  Offers  to  convey  an  interest  in  the  lands 
applied  for  (continued) 

Where  the  Land  Office  determines  that  a  fee  simple 
estate  cannot  be  granted  under  the  Mining  Claim  Occu¬ 
pancy  Act  because  of  the  high  cost  to  the  applicants 
of  a  survey,  and  where  the  applicants  have  not  been 
formally  advised  of  the  cost  of  survey,  as  required  by 
43  CFR  2215.3,  the  case  will  be  remanded  for  compliance 
with  such  regulation. 

William  T.  Lowe  et  al.,  Sacramento  076883  etc., 

April  21,  1965. 
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PART  2220  —  GRANTS 
Subpart  2221  -  Scrip 

2221.07  -  Classification 

Where  lands  are  not  needed  for  retention  in  Federal 
ownership,  the  public  interest  would  better  be  served 
by  implementing  a  Federal  program  while  disposing  of 
them. 

'i ' 

Henry  S.  Wheeler,  et  al..  Los  Angeles  0164687,  Riverside 
05329,  January  13,  1965;  Approved  by  the  Department  on 
January  18,  1965. 

2221.1  -  Recordation 

Where  an  application  for  a  Forest  Lieu  selection  under 
the  Act  of  June  4,  1897,  as  amended,  is  filed  in  the 
Land  Office  on  June  30,  1966,  and  this  application  is 
based  upon  a  substitute  power  of  attorney  executed  on 
March  17,  1954,  but  not  received  by  this  Bureau  until 
June  30,  1966,  the  substitute  power  of  attorney  cannot 
be  accepted  for  recordation  under  the  provisions  of  the 
Act  of  August  5,  1955,  and,  therefore,  the  application 
for  selection  must  be  rejected. 

Charles  Dollarhide  as  Attorney  in  Fact  for  Charles  H. 
Maginni 8 ,  Oregon  018717,  September  26,  1967. 

2221.3  -  Soldiers'  additional  homestead  rights 

The  Department  of  the  Interior  is  the  authorized  tribunal 
to  determine  the  rights  of  two  parties  claiming  as 
assignee  of  the  same  soldiers'  additional  homestead  right 
upon  the  application  of  one  of  them  to  exercise  such 
right,  and  where  a  claim  of  one  is  found  invalid  the 
papers  submitted  in  support  thereof  will  be  canceled  and 
retained  in  the  records  of  the  Department.  An  applica¬ 
tion  to  select  public  lands  in  satisfaction  of  soldiers' 
additional  homestead  rights  must  be  rejected  to  the 
extent  that  the  scrip  rights  upon  which  the  application 
is  based  are  invalid,  and  to  the  extent  the  application 
included  an  undescribed  portion  of  a  quarter  quarter 
section. 

Douglas  Land  Company.  Oregon  018726,  May  12,  1967. 
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PART  2220  —  GRANTS  (continued) 


Subpart  2221  -  Scrip  (Continued) 

2221.3  -  Soldiers'  additional  homestead  rights  (continued) 

A  legal  subdivision  of  40  acres  or  fractional  lot  of 
public  land  may  not  be  divided  between  two  different 
applicants  in  satisfaction  of  outstanding  soldiers' 
additional  homestead  rights.  A  soldiers'  additional 
homestead  application  must  be  rejected  where  it  includes 
an  undescribed  and  unsurveyed  portion  of  a  fractional 
lot,  arid  the  applicant  has  not  submitted  sufficient 
documentary  evidence  shoving  ownership  by  assignment 
of  a  certain  part  of  the  soldiers'  additional  homestead 
rights  upon  which  the  application  is  based. 

The  Collins  Land  Company,  Oregon  018724,  April  26,  1967. 
Arthur  W.  Spoo,  Oregon  018725,  April  6,  1967. 

2221.4  -  Valentine  scrip 

An  applicant  for  cash  payment  for  Valentine  Special 
Scrip  bears  the  burden  of  showing  the  continuing  obliga¬ 
tion  of  the  United  States  and  the  burden  of  establishing 
that  he  is  the  proper  recipient  of  the  benefit  claimed. 

George  Rodda,  Jr.,  ES  2920,  August  27,  1968. 

2221.8  -  Forest  lieu  selection  rights 

f 

Where,  after  an  appeal  has  been  taken,  the  appellant 
submits  evidence  to  support  his  position  which  was  not 
available  when  the  decision  appealed  from  was  rendered, 
the  case  will  be  remanded  for  consideration  of  such 
evidence. 

E.  L.  Cord,  Misc.  88359,  June  14,  1965. 

Subpart  2222  -  State  Grapts 

Where  numbered  school  sections  were  included  in  a  reser¬ 
vation  for  national  forest  purposes  before  survey,  title 
does  not  pass  to  the  State  when  the  survey  is  subse¬ 
quently  accomplished. 

State  of  Washington,  Washington  05241,  January  16,  1968. 
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PART  2220  --  GRANTS  (continued) 

Subpart  2222  -  State  Grants  (continued) 

Decisions  rejecting  indemnity  school-land  selection 
applications  as  to  part  of  the  base  lands  offered  therein 
because  they  were  not  lost  to  the  State  "prior  to  survey" 
as  provided  for  by  the  Act  of  August  27,  1958,  amending 
sections  2275  and  2276,  Revised  Statutes,  will  be  vacated 
and  the  cases  remanded  for  further  consideration,  where, 
subsequent  to  the  filing  of  appeals  from  such  decisions, 
sections  2275  and  2276,  Revised  Statutes,  were  amended  by 
Public  Law  89-470  of  June  24,  1966,  to  delete  the  require¬ 
ment  that  base  lands  offered  in  such  indemnity  selection 
applications  must  have  been  lost  to  the  State  prior  to 
survey  in  order  to  be  qualified  for  use  as  base  in 
selecting  other  public  lands  in  lieu  thereof. 

State  of  New  Mexico,  New  Mexico  014296  etc.,  August  4, 

1966. 

A  decision  rejecting  an  indemnity  school-land  selection 
application  will  be  vacated  and  the  case  will  be  remanded 
for  further  consideration  where,  on  appeal,  it  is  found 
there  is  insufficient  information  in  the  record  as  to 
the  correct  status  of  the  base  lands  upon  which  to  make 
a  proper  determination  in  the  matter. 

State  of  Utah,  Utah  034897,  January  5,  1965. 

2222.1  -  Indemnity  selections 

r 

A  protest  submitted  by  a  petitioner-applicant  for  a  desert 
land  entry  relative  to  the  denial  of  his  desert  land  entry 
petition-application  to  have  the  lands  applied  for  classi¬ 
fied  for  desert  land  entry  will  be  dismissed  and  the 
denial  of  the  petition  sustained  where  it  is  determined 
that  the  public  interest  would  best  be  served  by  transfer 
of  the  land  to  the  State  of  Utah  to  be  managed  with  other 
adjoining  lands  already  acquired  by  the  State  under 
indemnity  school-land  selections. 

Generally  State  selection  applications  are  to  be  preferred 
over  conflicting  private  applications,  absent  cogent  public 
interest  considerations  impelling  otherwise. 

R.  Truman  Cannon,  State  of  Utah,  Utah  0115749,  0133425, 
April  27,  1967;  Approved  by  the  Department  on  April  27, 

1967. 

See  also:  Julian  Lindsay,  State  of  California,  Sacramento 
063368,  079131,  July  27,  1966;  Approved  by  the 
Department  on  August  4,  1966. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2222  -  State  Grants  (continued) 

2222.1  -  Indemnity  selections  (continued) 

Where  during  the  pendency  of  certain  indemnity  school  land 
selection  applications  the  applicable  law  governing  such 
selections  was  substantially  amended  by  PL  89-470  approved 
June  24,  1966,  the  applications  will  be  processed  in 
accordance  with  the  amended  law. 

State  of  Arizona,  Arizona  032512  etc.,  July  22,  1966. 

Where  title  to  land  has  vested  in  the  State  as  surveyed 
school  land  in  place  it  may  not  be  used  as  a  base  to 
select  other  lands  in  lieu  thereof. 

State  of  Utah,  et  al. ,  Utah  034891,  etc.,  November  12,  1963. 

The  fact  that  the  base  land  offered  in  a  school  Indemnity 
selection  was  acquired  by  the  State  for  university  purposes 
is  not  a  proper  basis  for  rejecting  the  State's  application 
as  to  such  base  land  since  the  State  did  not  obtain  the 
land  for  common  school  purposes. 

Where  the  State  of  Arizona  is  precluded  from  obtaining 
title  to  a  school  section  in  place,  previously  surveyed, 
at  the  time  of  Statehood  because  the  land  was  then  included 
in  an  existing  homestead  entry,  the  law  makes  no  provisions 
for  title  to  vest  in  the  State  as  school  land  on  removal  of 
the  encumbrance. 

The  act  of  August  27,  1958,  permits  a  State  to  be  indemni¬ 
fied  for  lost  school  land  only  where  title  to  the  land  is 
lost  to  the  State  prior  to  survey. 

State  of  Arizona,  019281 ,  Hay  19,  1961. 

i 

Title  to  the  selected  lands  does  not  vest  in  the  State 
until  it  has  done  all  that  is  required  of  it  to  perfect 
the  application,  including  publication  of  the  notice  of 
the  selection.  Where  the  land  is  sold  before  the  State 
perfects  its  indemnity  selection  application,  it  is  proper 
to  reject  the  application  even  though  the  disposition  of 
the  selected  lands  may  have  been  in  error.  It  is  also 
necessary  to  reject  an  indemnity  selection  application 
if  the  base  lands  listed  therein  were  not  lost  prior  to 
survey,  as  provided  for  by  sections  2275  and  2276,  Revised 
Statutes,  as  amended  by  the  Act  of  August  27,  1958. 

State  of  New  Mexico,  New  Mexico  01679,  September  22,  1964; 
Approved  by  the  Department  on  July  18,  1966. 
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PART  2220  --  GRANTS  (continued) 

Subpart  2222  -  State  Grants  (continued) 

2222.1  -  Indemnity  selections  (continued) 

An  indemnity  school  land  selection  application  is  properly 
rejected  where  Revised  Statutes  2275  and  2276,  as  amended' 
by  the  Act  of  August  27,  1958  (43  U.S.C.  851)  requires  as 
a  condition  to  the  right  of  indemnity  or  lieu  selection 
that  the  lands  offered  as  base  must  have  been  withdrawn 
"prior  to  survey"  and  the  State  admits  that  the  national 
forest  j.ands  offered  as  base  were  reserved  after  survey 
and  prior  to  statehood. 

State  of  New  Mexico.  Hew  Mexico  0500259,  October  26,  1964. 

It  is  proper  to  reject  indemnity  school  land  applications 
where  the  base  lands  listed  therein  were  not  lost  to  the 
State  prior  to  survey  as  provided  for  by  Revised  Statutes 
2275  and  2276,  as  amended  by  the  Act  of  August  27,  1958. 

State  of  Hew  Mexico.  Hew  Mexico  014292  etc.,  July  16,  1964; 
Approved  by  the  Department  on  August  21,  1964. 

Protests  against  the  allowance  of  a  school  land  indemnity 
selection  will  be  dismissed  where  the  protestants  fail  to 
submit  substantial  or  persuasive  evidence  that  they  have 
a  better  claim  to  the  selected  land  or  that  the  indemnity 
selection  should  not  be  allowed. 

H.  W.  Martin  et  al.  (Protestants)  v .  State  of  Wisconsin 
-^Applicant) ,  BLM  073064  (Wisconsin) ,  July  15,  1964; 

Approved  by  Assistant  Secretary  Carver  on  July  31,  1964. 

2222.2  -  Quantity  and  special  grant  selections 

Unless  it  is  shown  that  school  sections  in  place  were 
known  to  be  mineral  in  character  as  of  the  effective  date 
of  the  basic  grant  of  such  lands  to  the  State,  the  pre¬ 
sumption  is  that  the  land  was  not  then  known  to  be  mineral 
in  character.  Hence  in  such  circumstances  the  title  to 
school  sections  identified  by  an  acceptable  survey  passed 
to  the  State  under  its  basic  school  land  grant. 

State  of  Utah,  Utah  0120691,  March  4,  1966. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2222  -  State  Grants  (continued) 

2222.2  -  Quantity  and  special  grant  selections  (continued) 

Where  school  sections  are  included  in  a  national  forest 
reserve  after  they  are  surveyed,  but  prior  to  passage  of 
the  New  Mexico  Enabling  Act,  title  to  such  lands  does 
not  pass  to  the  State  since  Section  6  of  the  Act  delayed 
the  vesting  of  title  until  the  lands  are  removed  from 
the  national  forest,  and  an  application  for  patent  to 
such  land  is  properly  rejected. 

State  of  New  Mexico,  New  Mexico  05334,  05335  and  05335-C, 
January  23,  1962. 

It  is  proper  to  reject  a  state  selection  application  for 
lands  when  it  is  determined  to  be  an  integral  part  of  a 
larger  tract,  the  value  of  which  could  be  substantially 
diminished  by  piece-meal  disposal. 

State  of  Nevada,  Nevada  059525,  March  11,  1966. 

2222.3  -  School  land  grants  to  certain  States  extended 

to  include  mineral  sections 

School  lands  which  because  of  their  mineral  character 
could  not  pass  under  the  original  school  grant  neverthe¬ 
less  passed  to  the  State  by  virtue  of  the  act  of 
January  25,  1927,  as  amended,  provided  certain  circum¬ 
stances  enumerated  in  that  act  were  not  present .  The 
Department  need  not,  therefore,  determine  the  mineral 
character  of  the  land  unless  the  existence  is  shown  of 
those  circumstances. 

t  f 

Ralph  J.  and  Hilda  M.  Rustenbach,  Sacramento  069094, 
January  25,  1968. 

2222.5  -  Swamp- land  grants 

The  swamp- land  laws  do  not  apply  to  lands  which  have 
been  disposed  of  and  patented  by  the  Government  prior 
to  the  passage  of  such  acts. 

Where  Bureau  records  show  that  all  of  the  lands  in  a 
certain  section  had  been  disposed  of  by  the  Government , 
a  swamp- land  application  for  any  lands  in  that  section 
must  be  rejected. 

State  of  Louisiana,  Eastern  States  0626,  July  7,  1967. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2222  -  State  Grants  (continued) 

2222.5  -  Swamp- land  grants  (continued) 

The  swamp  land  acts  do  not  include  lands  which  the 
Government  had  sold,  reserved,  or  disposed  of  prior  to 
confirmation  of  title  to  the  State. 

State  of  Louisiana.  BLM  080215,  February  25,  1965. 

Where  in  a  contest  proceeding  involving  a  conflict 
between  an  outstanding  oil  and  gas  lease  and  a  subsequent 
swampland  selection  application  the  State  of  Louisiana 
sustained  its  burden  of  proof  of  showing  the  swamp 
character  of  the  land  concerned  in  the  proceeding,  the 
State  is  entitled  to  a  patent  for  the  swampland  in  issue, 
and  the  oil  and  gas  lease  is  to  be  canceled  as  to  such 
land. 

State  of  Louisiana  v.  Lorene  Shipp,  BLM  040633  etc., 
October  26,  1964. 


2222.9  -  Alaska 


Grants  of  school  sections  do  not  attach  until  the  date 
they  are  ratified  or  confirmed  by  the  State’s  enabling 
act,  and  at  the  date  the  grant  would  have  otherwise 
attached,  the  land,  whether  surveyed  or  unsurveyed,  was 
embraced  in  a  withdrawal  or  reservation,  the  grant  did 
not  attach.  Further,  when  Section  1  of  the  Act  of 
March  4,  1915,  was  repealed  by  the  Alaska  Statehood  Act 
of  July  7,  1958,  it  impliedly  excepted  from  the  grant 
to  the  State  under  Section  6(k)  any  school  section  as 
may  6®  withdrawn  or  otherwise  appropria  ted  for  military 
purposes,  but  the  provisions  of  Section  6(k)  do  authorize 
the  State  to  select  lands  in  lieu  of  such  reserved  sec¬ 
tions  as  may  be  withdrawn  or  otherwise  appropriated  by 
a  Federal  agency  on  the  date  the  grant  would  have  other¬ 
wise  become  effective. 

State  of  Alaska,  Anchorage  051238,  September  21,  1961. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2222  -  State  Grants  (continued) 

2222.9  -  Alaska  (continued) 

A  selection  application  filed  by  the  State  of  Alaska  for 
land  granted  to  it  by  its  Statehood  Act,  which  is  properly 
filed,  segregates  the  land  embraced  in  the  application 
from  all  forms  of  appropriation  under  the  other  public 
land  laws. 

Ernest  C.  Hopper,  Anchorage  063396,  June  30,  1967. 

Bobby  D.  Layman,  Anchorage  AA  2081,  December  28,  1967. 

It  is  improper  to  reject  a  State  selection  application 
for  lands  purportedly  quitclaimed  to  the  State  of  Alaska 
by  the  Secretary  of  Commerce  under  the  Alaska  Omnibus 
Act  where  it  is  determined  that  the  Department  of  Commerce 
did  not  hold  such  a  right  or  interest  in  the  lands 
involved  that  could  be  properly  conveyed  pursuant  to  said 
act . 

State  of  Alaska,  Anchorage  063695,  November  28,  1966. 

A  State  selection  application  for  lands  while  they  are 
embraced  in  a  proposed  withdrawal  is  properly  suspended 
pending  final  action  being  taken  on  the  withdrawal,  and 
when  the  selected  lands  are  subsequently  eliminated  from 
the  proposed  withdrawal,  the  selection  application  may 

then  be  taken  up  for  consideration. 

* 

Ramon  If.  Henninger,  Anchorage  062676,  October  15,  1965. 

2222.9-3  -  Grant  for  mental  health  program 

Lands  embraced  in  an  allowed  homestead  entry  are  not 
vacant,  unappropriated  and  unreserved  public  lands  which 
may  be  selected  by  the  State  of  Alaska  under  the  Mental 
Health  Act  of  July  28,  1956,  or  other  granting  acts 
pertaining  to  Alaska.  A  selection  application  filed  for 
such  lands  must  be  rejected  and  cannot  be  held  suspended 
until  such  time  as  the  lands  may  become  available  for 
selection  at  some  indefinite  date  because  of  a  possible 
relinquishment  or  cancellation  of  the  entry. 

Barbara  Ellen  Pennell  v.  Walter  A.  Baker,  Fairbanks 
030777,  Contest  No.  879,  April  24,  1967. 
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PART  2220  --  GRANTS  (continued) 


Subpart  2222  -  State  Grants  (continued) 

2222.9- 4  -  Grant  for  general  purposes 

Where  a  selection  application  filed  by  the  State  of 
Alaska  includes  lands  embraced  in  an  existing  homestead 
entry  and  subsequent  to  the  filing  of  the  State's  appli¬ 
cation  a  private  contest  is  initiated  against  the  entry 
and  the  State  thereafter  elects  to  waive  its  application 
rights  to  the  lands  in  the  relinquished  entry,  the  ques¬ 
tion  whether  the  State's  application  attached  to  the 
lands  in  the  homestead  upon  the  relinquishment  of  the 
entry  becomes  moot  and  the  case  will  be  remanded  for 
further  consideration  of  the  private  contest  . 

Robert  A.  Porter  v.  Samuel  E.  Morrell,  Fairbanks  026678, 
July  29,  1966. 

2222.9- 5  -  All  grants 

Lands  included  in  a  State  selection  application  are 
segregated  from  all  forms  of  application  and  appropria¬ 
tion  and  are  not  subject  to  homestead  application  or 
entry. 

Harold  J.  Hansen,  Anchorage  AA  2366,  January  16,  1968. 
Bobby  D.  Layman,  Anchorage  AA  2081,  December  28,  1967. 

See  also:  Lino  J.  Agosti,  Anchorage  AA  2075, 

December  28,  1967. 

When  lands  embraced  in  a  State  selection  application, 
which  has  been  suspended  pending  final  action  being 
taken  on  a  proposed  withdrawal  affecting  the  same  lands , 
are  restored  from  the  proposed  withdrawal,  the  lands 
are  in  turn  segregated  from  all  other  forms  of  appro¬ 
priation  under  the  public  land  laws,  including  the  mining 
laws,  by  the  selection  application.  It  is  proper  to 
refuse  to  accept  for  recordation  a  subsequently  filed 
homestead  Notice  of  Location  and  Settlement  or  Occupancy 
Claim  involving  some  of  the  same  lands. 

Ramon  H.  Henninger,  Anchorage  062676,  October  15,  1965. 
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PART  2220  --  GRANTS  (continued) 

Subpart  2222  -  State  Grants  (continued) 

2222.9-5  -  All  grants  (continued) 

A  selection  application  filed  by  the  State  of  Alaska  for 
land  granted  to  it  by  its  Statehood  Act  which  is  accepted 
by  the  land  office  and  posted  on  the  public  land  records 
segregates  the  land  from  all  appropriation  based  on 
settlement  and  location,  and  a  subsequently  filed  home¬ 
stead  notice  of  location  filed  for  such  land  cannot  be 
accepted  for  recordation. 

Ronnie  Ray  Furniss,  Anchorage  064048,  March  21,  1966. 
Bruce  E.  Robinson,  Anchorage  062621,  February  21,  1966. 

Where  lands  selected  by  the  State  of  Alaska  are  embraced 
in  a  valid  homestead  entry  and  that  entry  is  subsequently 
relinquished,  the  State's  selection  attaches  to  such 
lands  the  moment  the  relinquishment  is  filed  and  the 
lands  are  segregated  from  all  other  applications  and 
appropriations . 

Larry  Dale  Hoekzema ,  Anchorage  061481,  March  30,  1965. 
Edgar  L.  Cerday,  Anchorage  061555,  March  30,  1965. 

Where  an  Alaska  homestead  entry  is  canceled  as  the 
result  of  a  Government  contest  action  and  the  land  is 
blanketed  into  a  pending  State  selection,  such  land 
is  segregated  from  all  appropriations;  therefore,  an 
application  for  native  allotment  filed  thereafter  is 
properly  rejected. 

Annie  K.  Miller,  Fairbanks  031861,  July  17,  1964. 

Lands  desired  by  the  State  under  the  regulations  of  43 
CFR  Subpart  2222  will  be  segregated  from  all  appropria¬ 
tions  based  upon  application  or  settlement  and  location. 
This  precludes  consideration  of  any  application  by  an 
individual  for  the  same  land  applied  for  by  the  State, 
and  the  small  tract  application  must  be  rejected. 

Marvin  E.  Eppes,  Anchorage  059806,  May  5,  1964. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2224  -  Railroad  Grants 

2224.3  -  Patents  for  lands  sold  by  railroad  carriers 
(Transportation  Act  of  1940) 

In  the  absence  of  proof  by  the  railroad  company  that  it 
had  paid  into  the  Treasury  of  the  United  States  the  cost 
of  surveying,  selecting  and  conveying  the  land  in  issue 
pursuant  to  section  21  of  the  Act  of  July  2,  1864,  thei.<_ 
can  be  no  bona  fide  claim  by  purchasers  from  the  railroad 
company  because  those  purchasers  accepted  the  conveyance 
with  full  knowledge  of  the  provisions  of  the  law  imputed 
to  them. 

The  burden  is  upon  the  railroad  company  to  show  by  clear 
and  convincing  evidence  the  agricultural  character  of 
land  that  had  been  returned  as  known  or  as  prima  facie 
mineral  in  character  by  the  deputy  surveyor,  and  this  is 
true  even  though  the  company  may  have  sold  such  land. 

Lands  which  were  known  or  denominated  as  prima  facie 
mineral  in  character  at  the  time  of  the  definite  location 
of  the  railroad  or  in  the  return  of  the  public  land  survey 
are  excluded  from  the  grant  of  place  lands  to  the  railroad 
company.  This  is  true  even  though  the  known  mineral  lands 
may  lose  their  mineral  character.  The  lands  which  are 
prima  facie  mineral  in  character  are  excluded  from  the 
grant  until  a  determination  of  the  character  of  the  lands 
is  made. 

Persons  having  actual  or  constructive  notice  of  the  excep¬ 
tion  of  mineral  lands  from  the  grant  to  the  railroad  com¬ 
pany  who  purchase  such  lands  within  the  limits  of  the 
grant  are  not  bona  fide  good  faith  purchasers  within  the 
meaning  of  section  5  of  the  Act  of  March  3,  1887. 

The  final  provision  of  the  saving  clause  of  section  321(b) 
of  the  Transportation  Act  of  1940  does  not  authorize  the 
exception  from  a  release  of  claims  covering  those  lands 
for  which  a  selection  list  was  filed  but  not  approved  by 
the  Secretary  of  the  Interior. 

Southern  Pacific  Company,  Sacramento  079867,  November  4, 
1966. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2224  -  Railroad  Grants  (continued) 

2224.3  -  Patents  for  lands  sold  by  railroad  carriers 
(Transportation  Act  of  1940)  (continued) 

Patent  may  be  issued,  pursuant  to  section  321(b)  of  the 
Transportation  Act  of  1940,  for  railroad  grant  lands  sold 
by  the  railroad  in  1888  where  it  has  been  determined  that 
the  land  was  not  mineral  in  character  at  the  time  of  the 
sale  and  the  buyer  was  an  innocent  purchaser  for  value. 

I 

Where  the  Government  fails  to  establish  the  mineral  charac 
ter  of  railroad  grant  lands  at  a  hearing  by  showing  that 
the  known  conditions  on  the  critical  date,  July  26,  1888, 
were  such  as  reasonably  to  engender  the  belief  that  the 
land  contains  mineral  of  such  quality  and  in  such  quantity 
as  to  render  its  extraction  profitable  and  justify  expen¬ 
ditures  to  that  end,  the  decision  of  the  Hearing  Examiner 
in  favor  of  the  applicants  for  patent  will  be  affirmed. 

United  States  of  America  v.  Southern  Pacific  Company, 
Sacramento  061438,  July  17,  1968. 

Subpart  2225  -  Pittman  Act 

2225.0-7  -  Lands  subject  to  disposition  under  act 

A  Pittman  Act  application  for  land  within  a  basin  is 
properly  rejected  where  there  is  a  known  source  of  ground- 
water  under  the  land  in  the  basin. 

George  M.  Fries,  Nevada  049001,  February  23,  1968. 

Where  it  is  determined  that  the  soils  are  unsuitable  for 
agricultural  development  and  the  topography  is  unsuitable 
for  cultivation,  it  is  proper  to  reject  applications 
filed  therefor  under  the  Pittman  Act. 

Bernice  B.  Crooks,  et  al.,  Nevada  059700,  etc.,  August  23, 
1966. 

Where  the  description  of  unsurveyed  land  is  sufficient 
adequately  to  ascertain  its  location  under  the  permissive 
language  of  the  regulation  then  in  effect,  it  is  not 
proper  to  require  an  additional  land  description  as  a 
condition  for  its  acceptance. 

Degenhard  Von  Wurmbrand  et  al.,  Nevada  060369  etc., 

July  10,  1964. 
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PART  2220  —  GRANTS  (continued) 


Subpart  2225  -  Pittman  Act  (continued) 

2225.0-7  -  Lands  subject  to  disposition  under  act  (continued) 

Where  the  general  area  of  the  applied  for  lands  has 
already  been  explored  and  an  underground  water  supply  has 
already  been  discovered,  and  where  there  is  no  reason  to 
believe  that  any  new  underground  water  source  would  be 
discovered,  it  is  proper  to  conclude  that  the  applied  for 
lands  are  not  of  the  character  defined  by  the  Pittman  Act. 

A  Pittman  Act  application  must  be  rejected  as  to  land 
which  contains  soils  unsuitable  for  agriculture  and  topog¬ 
raphy  unsuitable  for  cultivation. 

John  L.  Jensen,  Nevada  059868 j  November  14,  1963. 

2225.2- 1  -  Showing  required 

Where  the  Pittman  Act  final  proof  shows  on  its  face  that 
the  permittee  had  not,  during  the  maximum  time  authorized 
by  law,  successfully  developed  the  full  20  acres  required, 
the  final  proof  is  properly  rejected  and  the  permit  is 
properly  canceled. 

Peter  J.  Perry.  Nevada  047531,  April  21,  1965. 

2225.2- 3  -  Extensions  of  time 

Where  a  one-year  extension  of  time  in  which  to  submit 
final  proof  had  been  granted  under  43  CFR  2225.2-3(a) , 
an  application  for  another  one-year  extension  of  time 
must  be  rejected  even  though  the  extension  of  time 
granted  is  for  a  lesser  period  than  the  maximum  allowed 
by  the  regulation. 

John  A.  Jones.  Nevada  061370,  April  25,  1968. 

Applications  for  extension  of  time  to  complete  the  explo¬ 
ration  for  water  under  Pittman  Act  permits  are  properly 
rejected  where  the  permittee  has  not  shown  that  his 
failure  to  complete  the  work  of  exploration  and  water 
development  within  the  required  period  was  due  to  no 
fault  of  his  own. 

Jack  R.  Grizzle,  Nevada  061377,  July  20,  1967. 

Ingolf  A.  Stub,  Nevada  047791,  June  30,  1959. 
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PART  2220  —  GRANTS  (continued) 


Subpart  2226  -  Desert  Land  Act 

Action  on  an  application  for  desert  land  entry  will  not 
be  deferred  until  litigation  before  a  court  is  settled 
where  the  land  applied  for  is  not  owned  by  the  United 
States. 

Helen  L.  Kroening,  et  al.,  Arizona  031875,  May  2,  1963. 

Public  lands  will  not  be  classified  for  either  desert  land 
entry  or  public  sale  where  it  is  determined  that  their 
transfer  into  private  ownership  will  result  in  the  removal 
of  additional  groundwater  from  a  critical  groundwater  area 
which,  in  turn,  would  either  endanger  the  supply  of 
adequate  water  for  existing  users  or  encourage  the  unwise 
dissipation  of  water  reserves. 

Clarence  A.  Parr,  Edwin  Harold  Calder,  Idaho  012046, 
015156,  May  20,  1966;  Approved  by  the  Department  on 
July  1,  1966. 

The  mere  filing  of  an  application  for  a  desert  land  entry 
does  not  create  any  right  or  interest  in  the  land  in  the 
applicant  but  merely  a  right  to  have  the  application 
considered. 

Marjorie  M.  Humphrey,  Noland  B.  Humphrey,  Idaho  07392, 
07393,  May  5,  1965. 

2226.0-6  -  Who  may  make  desert-land  entry 

Where  the  bona  fidea  of  a  desert  land  applicant's  legal 
residence  is  questioned  by  a  Land  Office  decision  and 
the  applicant  submits  evidence  tending  to  show  that  her 
absence  from  the  State  is  temporary,  the  Land  Office 
decision  will  be  set  aside  and  the  case  remanded  for 
further  consideration. 

Joan  Carol  Miles,  Idaho  1142,  July  23,  1968. 

Cheryl  Becker  Olson,  Idaho  017298,  April  30,  1968. 
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PART  2220  --  GRANTS  (continued) 


Subpart  2226  -  Desert  Land  Act  (continued) 

2226.0-6  -  Who  may  make  desert-land  entry  (continued) 

Where  applicants  for  desert  land  entries  state  that  the 
entries  are  to  be  jointly  farmed  by  a  partnership  not 
yet  in  existence  and  no  final  terms  of  agreement  have 
been  reached,  a  decision  rejecting  the  applications  based 
on  a  finding  that  such  an  arrangement  is  contrary  to  law 
is  ptemature,  and  the  decision  will  be  vacated  and  the 
cases  remanded  to  afford  the  applicants  an  opportunity  to 
make  a  showing  concerning  the  terms  of  such  an  agreement. 

John  F.  and  Dorothy  M.  Salove,  Glenn  A.  and  Katherine  M. 

Salmeier ,  Idaho  845,  846,  847  and  848,  July  20,  1967. 

A  petition-application  for  desert  land  entry  is  properly 
considered  not  acceptable  when  it  is  signed  and  executed 
by  other  than  an  individual  citizen,  over  21  years  of  age, 
who  meets  the  qualifications  of  a  desert  land  applicant. 

Arthur  Hatfield  and  Floyd  L.  Hatfield,  Idaho  015489, 
October  20,  1964. 

2226.0-7  -  Land  subject  to  disposition 

The  Bureau  has  no  authority  under  the  Taylor  Grazing  Act 
to  consider  applications  for  desert  land  entry  on  unsur¬ 
veyed  lands  as  petitions  for  the  classification  of  such 
lands,  because  the  desert  land  law  expressly  provides 
that  entries  on  unsurveyed  lands  shall  not  be  allowed  or 
made  of  record. 

Margaret  E.  Reynolds,  et  al.,  Nevada  060014,  etc., 

July  3,  1963. 

A  protest  by  grazing  users  against  the  allowance  of  a 
desert  land  entry  will  be  denied  where  it  appears  tha  t 
the  land  is  suitable  for  desert  land  entry,  and  the 
allowance  of  the  entry  will  not  seriously  interfere  with 
the  livestock  operations  of  the  protestants. 

John  H.  and  Kathryn  Hunter,  et  al.,  Nevada  045409, 
September  14,  1964;  Approved  by  the  Department  on 
October  7,  1964. 

Otis  L.  Orton  (Applicant),  G.  R.  Irwin  (Protestant), 

Idaho  013889,  July  22,  1964. 
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PART  2220  --  GRANTS  (continued) 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.0-7  -  Land  subject  to  disposition  (continued) 

Applications  for  desert  land  entry  are  properly  rejected 
where  there  is  no  satisfactory  evidence  that  sufficient 
water  ib  available  to  irrigate  the  land. 

Richard  Platt,  et  al.,  Wyoming  035862,  etc.,  July  31,  1968. 
Marcella  K.  Roper,  Utah  0105372,  September  13,  1963. 

See  also:  Leone  B.  Wall,  Nevada  058915,  December  12,  1963. 

Lands  embraced  in  a  stock  driveway  withdrawal  are  not  open 
to  desert  land  entry  and  applications  for  such  lands  are 
properly  rejected. 

Robert  G.  Platts  et  al.,  Idaho  1573,  1574,  1575  and  1576, 
November  22,  1967. 

See  also:  Annie  Louise  Robinson,  Idaho  012136,  April  30, 
1962. 

Reclaimed  land  is  not  available  for  desert  land  entry. 

Herman  M.  Adams,  Nevada  059776,  December  11,  1964. 

Lands  withdrawn  under  a  first  form  reclamation  withdrawal 
cannot  be  entered,  selected  or  located  in  any  manner  so 
long  as  they  remain  so  withdrawn,  and  all  applications 
for  such  entries  presented  after  the  date  of  the  with¬ 
drawal  are  properly  rejected. 

William  Y.  Murphey,  et  al. ,  Riverside  1340,  1431,  1435, 
September  16,  1968. 

George  H.  Seegmiller,  Utah  060654,  August  24,  1966. 

James  L,  Cannon,  et  al..  Riverside  02230,  etc.,  October  2, 
1963;  Approved  by  the  Department  on  November  1,  1963. 

An  application  under  the  desert  land  law  is  limited  to 
320  acipes  of  land. 

Arthur  Hatfield  and  Floyd  L.  Hatfield,  Idaho  015489, 
Octobep  20,  1964. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.0-7  -  Land  subject  to  disposition  (continued) 

A  decision  rejecting  a  petition-application  for  a  desert 
land  entry  because  the  land  applied  for  is  in  an  area 
withdrawn  by  Executive  Order  5327  of  April  15,  1930, 
involving  oil  shale  deposits  will  be  vacated  where  it  is 
subsequently  determined  that  the  land  in  question  has 
been  reconveyed  to  the  United  States  by  the  State  of 
Wyoming  with  a  reservation  of  all  minerals  that  might  be 
contained  therein  to  the  State,  and  the  case  will  be 
remanded  for  further  consideration. 

Robert  C.  LeFaivre,  Wyoming  3455,  April  7,  1967. 

William  L.  Harris,  Utah  0139271,  September  1,  1965. 

A  protest  submitted  by  a  petitioner-applicant  for  a  desert 
land  entry  relative  to  the  denial  of  his  desert  land  entry 
petition-application  to  have  the  lands  applied  for  classi¬ 
fied  for  desert  land  entry  will  be  dismissed  and  the 
denial  of  the  petition  sustained  where  it  is  determined 
that  the  public  interest  would  best  be  served  by  transfer 
of  the  land  to  the  State  of  Utah  to  be  managed  with  other 
adjoining  lands  already  acquired  by  the  State  under 
indemnity  school-land  selections. 

R.  Truman  Cannon,  State  of  Utah,  Utah  0115749,  0133425, 
April  27,  1967;  Approved  by  the  Department  on  April  27, 
1967. 

Woodrow  C.  Stingley,  Los  Angeles  0135844,  April  27,  1965; 
Approved  by  the  Department  on  May  7,  1965. 

Opal  Glodean  Johnson,  et  al.,  Nevada  058721,  etc., 

November  17,  1964;  Approved  by  the  Department  on 
December  2,  1964. 

Beatrice  L.  Moore,  Emma  L.  Richardson,  Idaho  013536, 
013537,  July  22,  1964;  Approved  by  the  Department  on 
September  20,  1964. 
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PART  2220  --  GRANTS  (continued) 


Subpart  2226  -  Desert  Land  Act  (continued) 

2226.0-7  -  Land  subject  to  disposition  (continued) 

Applications  for  desert  land  entry  are  properly  rejected 
where  the  soil  conditions  are  poor,  a  sufficient  irriga¬ 
tion  water  supply  is  not  available,  and  the  State  has 
declared  the  area  in  which  the  lands  sought  are  located 
as  a  critical  water  area. 

Joseph  Dale  Smith  et  al.,  Idaho  010593  etc.,  February  10, 
1965. 

Frances  Sarno,  Los  Angeles  0104862,  October  27,  1964; 
Approved  by  the  Department  on  November  16,  1964. 

Curtis  Lee  Durfee ,  Idaho  011671,  August  17,  1964. 

Mildred,  Elizabeth  McBrayer  et  al.,  Nevada  060443,  etc., 
April  24,  1964;  Approved  by  the  Department  on  May  18, 

1964 .» 

See  also:  James  W.  Mansfield  et  al.,  Nevada  051676,  etc., 
June  6,  1961. 

The  allowance  of  a  special  land  use  permit  to  a  desert 
land  applicant  for  the  purpose  of  exploring  for  irriga¬ 
tion  water  gives  the  applicant  no  interest  in  the  land 
sought  to  be  entered. 

Elgie  M.  Masson,  Sacramento  058281,  June  20,  1963. 

Desert  land  applications  are  properly  rejected  where  the 
land  applied  for  is  devoted  to  a  program  of  experimenta¬ 
tion  for  the  control  of  Halogeton  glomeratus  and  allowance 
of  the  application  would  seriously  disrupt  livestock 
operations  in  the  area. 

Edward  J.  Holtman  et  al.,  Idaho  012265,  etc.,  June  19, 
1963. 

The  United  States  Government  makes  its  own  determination 
whether  to  dispose  of  its  public  lands.  Thus,  while  the 
Bureau  of  Land  Management  may  refrain  from  making  a 
particqlar  disposition  because  the  State  objects,  it  does 
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PARI  2220  --  GRANTS  (continued) 


Subpart  2226  -  Desert  Land  Act  (continued) 

2226.0-7  -  Land  subject  to  disposition  (continued) 

not  follow  that  an  agricultural  entry  will  be  allowed 
merely  because  the  State  will  grant  a  water  permit. 

D.  Ray  Hovatter,  et  al.,  Arizona  031999,  etc.,  May  2, 

1963;  Approved  by  Assistant  Secretary  Carver  May  20,  1963. 

Where  a  desert  land  applicant  proposes  to  transfer  his 
water  rights  in  privately-owned  lands  to  the  public  lands 
applied  for,  and  the  public  lands  are  otherwise  suitable 
for  desert  entry,  the  application  will  be  allowed  only  if 
the  public  lands  sought  would  be  substantially  more  pro¬ 
ductive  if  irrigated  than  the  privately-owned  lands  from 
which  the  water  would  be  transferred. 

Lawrence  R.  Sill,  Idaho  06679,  February  19,  1959. 

2226.1-1  -  Petitions  and  applications 

Where1  a  desert  land  application  is  rejected  because  the 
applicant  had  failed  to  satisfactorily  answer  certain 
inquiries  and  the  statement  of  reasons  for  appeal  and 
other  information  in  the  case  record  supplies  the  required 
information,  the  decision  will  be  reversed  and  the  case 
will  be  remanded  for  further  consideration  of  the 
application. 

Maria  G.  Thompson,  Idaho  727,  September  19,  1968. 

Where  desert  land  applicants  failed  to  timely  file  sworn 
statements  relating  to  their  financial  arrangements  as 
required,  but  provided  independent  evidence  of  the  kind 
said  statements  were  designed  to  elicit,  such  failure  will 
not  cause  rejection  of  their  applications  if  the  appli¬ 
cants  later  submit  acceptable  sworn  statements. 

Willis  M.  Carrie  and  Evelyn  L.  Carrie,  Idaho  016043  and 
017141;  January  30,  1968. 

Applications  for  desert  land  entries  on  arid  land  not 
accompanied  by  evidence  of  appropriate  steps  to  obtain  a 
permanent  right  to  use  underground  water  to  irrigate  the 
cultivable  land  within  the  proposed  entry  are  properly 
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PART  2220  --  GRANTS  (continued) 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.1-1  -  Petitions  and  applications  (continued) 

rejected.  When  the  land  office  has  failed  to  require 
such  evidence  to  be  submitted,  the  case  record  will  be 
remanded  for  appropriate  action  in  that  regard. 

Cheryl  Becker  Olson,  Idaho  017298,  February  9,  1968. 

Where  the  land  description  in  a  desert  land  application 
is  defective  and  a  corrected  description  is  not  filed 
until  after  a  proper  homestead  application  is  filed  for 
the  same  land,  in  the  absence  of  a  clear  showing  that 
the  homestead  application  was  improperly  allowed,  it  was 
proper  to  reject  the  desert  land  application  as  to  such 
land  and  allow  the  homestead  application. 

Louis  G.  Scatena,  Nevada  060282,  April  22,  1966. 

Where  a  public  land  order  published  in  the  Federal 
Register  on  June  4,  1964,  provides  that  only  valid  sub¬ 
sisting  petition  applications  as  of  the  date  the  order 
is  published  will  be  considered,  a  desert  land  entry 
application  filed  on  June  3,  1964,  without  a  petition 
for  classification  is  invalid  and  must  be  rejected. 

Charles  H.  Hall,  Nevada  064484,  August  28,  1964. 

The  desert  land  entry  of  a  senior  applicant  will  be 
canceled  where  the  junior  applicant  has  clearly  demon¬ 
strated  that  the  entry  was  improperly  allowed. 

DeAnne  C.  Walker,  Lyle  L.  Park,  Idaho  012337,  012294, 
September  3,  1963. 

The  mere  filing  of  an  application  for  a  desert  land  entry 
does  not  create  any  present  right  or  interest  in  the  land 
in  the  applicant  but  only  the  right  to  have  the  applica¬ 
tion  considered. 

Woodrow  C.  Stingley,  Los  Angeles  0153844,  April  27,  1965; 
Approved  by  the  Department  on  May  7,  1965. 

Elgie  M.  Masson,  Sacramento  058281,  June  20,  1963. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.1- 1  -  Petitions  and  applications  (continued) 

A  desert  land  application  is  properly  rejected  where  the 
irrigation  water  supply  for  existing  agricultural  entries 
is  already  over-obligated. 

John  E.  Loskot ,  Nevada  062730,  July  16,  1964;  Approved  by 
the  Department  on  July  30,  1964. 

2226.1- 2  -  Assignment 

One  who  claims  an  inchoate  interest  in  a  desert  land 
entry,  leases  the  land  in  the  entry  to  one  not  qualified 
to  make  a  desert  land  entry,  in  this  case  the  United 
States  Navy,  is  deemed  to  have  assigned  the  entry  in 
violation  of  Section  2  of  the  Act  of  March  28,  1908,  35 
Stat.  52,  43  U.S.C.  324. 

C.  Arden  Gingery,  Michiko  Shiota  Gingery,  Los  Angeles 
038253,  February  27,  1968. 

A  protest  against  a  Land  Office  decision  suspending  action 
on  a  proposed  assignment  of  a  desert  land  entry  will  be 
dismissed  and  the  decision  affirmed  where  there  is  a 
controversy  between  the  parties  as  to  the  validity  of  the 
assignment.  No  action  looking  to  the  approval  of  the 
assignment  will  be  taken  until  the  dispute  is  resolved 
by  the  parties  or  the  courts. 

George  R.  Chapman,  Nevada  058780,  March  9,  1966. 

Approval  of  a  partial  assignment  of  a  desert  land  entry 
is  properly  denied  where  the  entry  is  comprised  of  an  odd¬ 
shaped  parcel  of  land  identified  by  a  tract  number  only 
and  cannot  be  subdivided  without  benefit  of  a  supplemental 
plat  of'  survey. 

Elwin  H.  Hanna,  Riverside  06210,  April  1,  1965. 

2226.1- 4  -  Annual  proof 

I 

Where  desert  land  proof  is  insufficient  to  show  whether 
or  not  the  requirements  of  the  desert  land  law  and  regula¬ 
tions  have  been  satisfied,  the  proof  should  not  be  rejected 
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PART  2220  —  GRANTS  (continued) 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.1- 4  -  Annual  proof  (continued) 

and  the  entry  canceled  because  of  such  insufficiency 
without  affording  the  entryman  an  opportunity  to  amend 
the  proof  to  conform  with  the  actual  facts.  The  land 
office  may  then  consider  the  adequacy  of  the  amended 
proof  and  decide  whether  it  should  be  accepted. 

Mrs.  Loy  Combs  et  al. ,  Nevada  061937,  etc.,  October  23, 

1967. 

» 

G.  V.  Fulton  et  al. ,  Nevada  061525,  etc.,  September  7, 

1967. 

* 

Patricia  B.  Miller  et  al.,  Nevada  061704,  etc., 

August  28,  1967. 

A  desert  land  entry  is  properly  canceled  when  after  due 
notice  the  entryman  fails  to  submit  annual  proof  showing 
acceptable  expenditures  within  the  time  allowed. 

Kheva  Dewberry,  Nevada  060082,  August  23,  1967. 

Where  the  circumstances  reflect  doubt  as  to  the  credi¬ 
bility  of  the  witnesses  whose  testimony  is  offered  in 
corroboration  of  an  annual  proof  filed  in  a  desert  land 
entry  case,  the  doubt  must  be  resolved  before  the 
requirements  of  the  law  and  the  regulation  are  satisfied, 
and  the  case  will  be  remanded  for  this  purpose. 

Mrs.  Loy  Combs  et  al.,  Nevada  061937  etc.,  October  23, 
1967  . 

2226.1- 5  -  Final  proof 

A  desert  land  entryman  is  entitled  to  a  patent  covering 
only  that  portion  of  his  entry  which  can  successfully  be 
irrigated  by  the  water  which  he  has  shown  can  be  brought 
to  his  land  with  the  equipment  installed  during  the  life 
of  the  entry.  It  is  proper  to  accept  the  final  proof 
only  as  to  that  portion  of  the  entry  and  to  cancel  the 
entry  as  to  the  remainder  of  the  land. 

Floyd  W.  Nott,  New  Mexico  075161,  September  13,  1968. 
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PART  2220  --  GRANTS  (continued) 


Subpart  2226  -  Desert  Land  Act  (continued) 

2226.1-5  -  Final  proof  (continued) 

A  desert  land  entry  is  properly  canceled  when  it  is  clear 
that  the  entryman  did  not  effect  full  compliance  with  the 
requirements  of  the  desert  land  law  for  reclamation  and 
cultivation  of  the  entry  during  the  statutory  life  of  the 
entry  and  the  extensions  thereof  that  have  been  granted. 

Ruby  M.  Connor,  Heir  and  Devisee  of  Martha  F.  Connor, 

Phoenix  057525,  February  15,  1968. 

T.  W.  Engelke,  Nevada  056379,  August  25,  1967. 

Clarence  Robert  Hopkins,  Idaho  05771,  January  25,  1966. 

Joe  Ann  Chatham,  Arizona  03514,  October  1,  1964;  Approved 
by  the  Department  on  October  20,  1964. 

Howard  0.  West,  Idaho  09199,  March  9,  1964. 

It  is  proper  to  reject  an  application  for  an  extension 
of  time  for  submission  of  final  proof  and  to  close  the 
case  where  a  desert  land  entry  affected  by  the  notice  of 
December  2,  1965  (applicable  to  entries  suspended  under 
the  Maggie  L.  Havens  case) ,  was  neither  actually  reclaimed 
nor  in  the  process  of  being  diligently  reclaimed  on  the 
date  of  the  notice. 

Audrey  June  Burge ,  Los  Angeles  052852,  October  23,  1967. 
Celia  Y.  T.  Lee,  Los  Angeles  039327,  October  20,  1967. 

Where  a  desert  land  entry  has  been  canceled  for  failure 
to  file  acceptable  annual  proofs  and  an  intervening  desert 
land  application  has  been  filed  for  the  same  land,  a 
petition  for  the  reinstatement  of  the  canceled  entry  will 
be  denied  unless  it  is  clearly  shown  that  the  entry  was 
wrongfully  canceled. 

Russell  Drake,  Nevada  044730,  February  28,  1962. 
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PART  2220  --  GRANTS  (continued) 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.1-5  -  Final  proof  (continued) 

Where  a  special  land  use  permit  was  issued  to  a  desert 
land  applicant  for  the  purpose  of  exploring  for  irriga¬ 
tion  water  and  immediately  upon  completion  of  the  well, 
but  prior  to  the  allowance  of  the  entry,  the  applicant 
proceeds  to  install  a  sprinkler  system  and  irrigate  and 
farm  a  portion  of  the  land,  such  use  of  the  land  consti¬ 
tutes  a  trespass  and  no  credit  can  be  allowed  for  any 
unauthorized  improvements  made  prior  to  the  allowance  of 
the  entry. 

Mitzie  F.  Twisselroann,  Los  Angeles  093198,  June  12,  1961. 

A  request  for  the  extension  of  the  period  of  time  allowed 
by  a  land  office  decision  requiring  the  submission  of  a 
supplemental  statement  to  support  an  application  for  an 
election  to  take  a  greater  length  of  time  to  file  final 
proof  on  a  desert  land  entry,  as  provided  for  in  the 
Notice  of  December  2,  1965,  issued  by  the  Secretary  of 
the  Interior,  will  be  granted  where  the  request  appears 
to  be  reasonable  and  absent  any  other  objection  of  record. 

Constance  Long  O’Brien,  Los  Angeles  038830,  March  14, 

1966. 

See  also:  Mary  E.  Clyburn,  Nevada  046340,  May  17,  1965. 

Louis  Floyd  Bell,  Nevada  048257,  April  16, 

1965. 

Erma  F.  Andersen,  Phoenix  062362,  April  1, 

1965. 

Armond  M .  Jewe 1 1 ,  Nevada  045469,  December  8, 
1964. 

Where  on  appeal  an  applicant  for  the  election  to  take 
the  greater  period  of  time  to  make  final  proof  on  a 
desert  land  entry,  pursuant  to  the  Notice  of  December  2, 
1965,  issued  by  the  Secretary  of  the  Interior  in  connec¬ 
tion  with  certain  desert  land  entries  suspended  under 
the  Maggie  L.  Havens  ruling  submits  information  to  sus¬ 
tain  her  application,  as  provided  for  in  the  decision 
appealed  from,  which  information  is  not  supported  by 
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PART  2220  —  GRANTS  (continued) 


Subpart  2226  -  Desert  Land  Act  (continued) 

2226.1-5  -  Final  proof  (continued) 

certain  factual  data  available  to  the  applicant,  the 
decision  appealed  from  will  be  vacated  and  the  applicant 
will  be  given  an  opportunity  to  submit  such  factual  data 
to  the  Manager  of  the  District  and  Land  Office.  The 
Manager  will  then  determine  on  the  basis  of  the  total 
information  submitted  whether  or  not  the  appellant  is 
entitled  to  take  the  greater  period  of  time  to  make  final 
proof  on  the  entry. 

Audrey  June  Burge,  Los  Angeles  052852,  May  19,  1966. 

Celia  Y.  T.  Lee,  Los  Angeles  039327,  April  21,  1966. 

A  contest  complaint  issued  by  the  Government  against  the 
final  proof  made  on  a  desert  land  entry  is  properly  dis¬ 
missed  where  the  contestee  has  proven  by  the  preponderance 
of  testimony  and  credible  evidence  presented  at  the  hear¬ 
ing  held  in  connection  with  the  contest  that  the  charges 
contained  in  the  complaint  are  not  substantiated. 

United  States  v.  Milton  Wichner,  Nevada  038151  (Contest 
No.  3370),  March  22,  1966. 

It  is  improper  to  cancel  the  acceptance  of  a  water 
company  as  a  source  of  water  and  the  desert  land  entries 
dependent  thereon  without  a  hearing  on  the  ground  that 
the  company  is  no  longer  authorized  to  do  business  under 
the  applicable  state  law,  and  the  cultivation  and  recla¬ 
mation  requirements  have  not  been  complied  with,  where 
the  question  of  the  bona  fides  of  the  water  company  and 
the  adequacy  of  the  cultivation  and  reclamation  depend 
upon  the  resolution  of  a  number  of  factual  questions 
which  cannot  be  readily  determined  by  the  evidence  of 
record. 

Pearson  Canal  Company  et  al. ,  Idaho  06775  etc.,  April  1. 
1965. 

Where  an  application  for  a  second  extension  of  time  in 
which  to  m^ke  final  proof  is  not  rejected  until  after  the 
expiration  of  the  period  of  the  first  extension  of  time 
the  entrywoman  is  warranted  in  delaying  the  submission 
of  her  proof  until  advised  of  the  action  taken  on  her 
application. 

Ruth  Edna  Ogden,  Nevada  045724,  March  18,  1965. 

Wayne  E.  Bright,  Nevada  045965,  March  18,  1965. 
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PART  2220  —  GRANTS  (continued) 

{ 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.1-5  -  Final  proof  (continued) 

Where  it  is  established  that  a  single  well  upon  which  two 
adjoining  desert  land  entries  are  dependent  for  irriga¬ 
tion  water  at  the  time  of  final  proof  produces  only 
enough  water  to  irrigate  a  certain  area  comprising  a 
quarter  section  of  the  one  entry,  that  entry  will  be 
approved  for  patent  for  that  portion  and  canceled  as  to 
the  remainder.  The  other  entry  for  which  there  is  no 
water  available  will  be  canceled  in  its  entirety. 

United  States  of  America  v.  Bernadine  K.  Lyttle  et  al*, 

Los  Angeles  096383  and  096386,  March  10,  1965. 

Where  a  desert  land  entryman  makes  application  to  purchase 
the  land  in  his  entry  pursuant  to  the  last  paragraph  of 
section  5  of  the  Act  of  March  4,  1915  (43  U.S.C.  338), 
which  application  previously  has  been  approved,  it  is 
improper  to  suspend  the  entry  under  the  ruling  made  in 
the  Maggie  L.  Havens  decision  of  October  11,  1923,  and 
the  entryman  or  his  heirs  will  be  allowed  to  perfect  his 
entry  under  the  1915  act  by  submitting  final  proof  in 
accordance  therewith. 

Heirs  of  Frank  Hoogner,  Los  Angeles  038258,  September  22, 
1964;  Approved  by  the  Department  on  October  16,  1964. 

Where  the  statutory  life  of  desert  land  entries  has 
expired  prior  to  the  time  of  the  promulgation  of  the 
Maggie  L.  Havens  decision,  it  was  improper  to  suspend 
such  entries  under  this  ruling  made  in  such  decision, 
and  t?he  entrymen,  or  their  heirs,  will  be  allowed  60 
days  to  file  the  third  annual  proof  in  connection  with 
one  entry  where  the  record  shows  that  such  proof  was  not 
filed,  and  90  days  within  which  to  file  the  final  proofs 
in  connection  therewith,  failing  in  which  the  entries 
will  be  canceled. 

Claire  L.  Phillips  Frick,  Heir  of  Randall  P.  and  Grace  L. 

Phillips,  Los  Angeles  038236  and  038257,  July  13,  1964; 
Approved  by  the  Department  on  September  9,  1964. 
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PART  2220  —  GRANTS  (continued) 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.1-5  -  Final  proof  (continued) 

Applications  for  an  extension  of  time  within  which  to 
make  final  proofs  will  not  be  granted  unless  it  be  clearly 
shown  that  failure  to  reclaim  and  cultivate  the  lands 
within  the  regular  period  of  four  years  was  due  to  no 
fault  on  the  part  of  the  entrymen,  but  to  some  unavoidable 
delay  in  the  construction  of  the  irrigation  works  for 
which  they  were  not  responsible  and  could  not  have  been 
readily  foreseen. 

Benjamin  F.  Soffe,  Freda  M.  Soffe,  Nevada  029040,  029041, 
December  11,  1963;  Approved  by  Assistant  Secretary  Carver 
on  December  16,  1963. 

2226.2  -  Extensions  of  time  to  make  final  proof 

Where  the  desert  land  entryman  does  not  show  that  his 
failure  to  reclaim  the  entered  land  is  due  to  unavoidable 
delay  in  the  construction  of  irrigation  works  on  his 
entry,  without  fault  on  his  part,  his  application  for  an 
extension  of  time  is  properly  rejected. 

Calvin  L>  Howard,  New  Mexico  0485180,  September  4,  1968. 
Wayne  A.  Yates,  Nevada  058784,  September  19,  1967. 

T.  W.  Engelke,  Nevada  056379,  August  24,  1967. 

Louis  Floyd  Bell,  Nevada  048257,  April  16,  1965. 

Wayne  E.  Bright,  Nevada  045965,  March  18,  1965. 

See  also:  Paul  R.  Solem,  Idaho  011183,  December  2,  1964. 

Discretionary  grants  of  extension  of  time  to  purchase  the 
land  in  a  desert  land  entry  under  the  desert  land  laws 
will  not  be  made  where  to  do  so  would  result  in  the  agri¬ 
cultural  reclamation  of  desert  land  in  California  with 
water  from  the  Colorado  River,  since  it  is  contrary  to 
the  public  interest  to  increase  the  pressure  on  the 
inadequate  water  supply  available  for  use  in  California. 

Vivian  M.  Cormany,  Executrix  of  Estate  of  Herbert  J. 

Vatcher,  Jr.,  Los  Angeles  044970,  May  24,  1968. 
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PART  2220  --  GRANTS  (continued) 

Subpart  2226  -  Desert  Land  Act  (continued) 

2226.2  -  Extensions  of  time  to  make  final  proof  (continued) 

Work  performed  on  a  desert  land  entry  after  the  statu¬ 
tory  term  of  the  entry  had  expired  and  the  entryman' s 
application  for  an  extension  had  been  rejected  cannot 
be  considered  to  have  been  accomplished  in  compliance 
with  the  law  or  the  regulations. 

Floyd  W.  Nott,  New  Mexico  075161,  January  4,  1968. 

Where  the  field  report  confirms  that  there  is  a  good 
possibility  of  obtaining  irrigation  water  for  a  desert 
land  entry,  and  the  entryman  has  encountered  unavoid¬ 
able  delay  after  drilling  a  well  250  feet  deep,  a 
second  extension  of  time  to  afford  him  an  opportunity 
to  complete  the  well  is  warranted. 

Jim  T.  Edwards,  James  T.  Edwards.  Jr.,  Idaho  011452, 
011453,  July  19,  1967. 

Clarence  R.  Hopkins,  Idaho  05771,  July  2,  1964. 

Where  it  appears  from  the  record  that  the  entryman 
has  acted  in  good  faith  in  attempting  to  comply  with 
the  applicable  law  and  regulations  in  developing  his 
entry,  has  made  substantial  compliance  with  such  laws 
and  regulations  during  the  statutory  life  of  the 
entry,  and  was  possibly  prevented  from  completing  his 
entry  within  the  time  required  through  no  fault  of 
his  own,  he  will  be  allowed  an  opportunity  of  making 
application  for  extension  of  time  within  which  to 
make  final  proof  in  connection  with  the  entry. 

Amel  R.  Baldwin,  Nevada  048365,  December  13,  1965. 

Lawrence  D,  Williamsen,  Perry  H.  Burnham  and 
Madeline  A.  Burnham,  Nevada  051260  etc.,  March  22, 
1965. 

A  desert  land  entry  is  properly  canceled  when  the 
statutory  life  of  the  entry  has  expired  without 
redaction  and  cultivation  of  the  entry  as  required 
under  the  desert  land  law,  and  the  entrywoman  fails 
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Subpart  2226  -  Desert  Land  Act  (continued) 

2226.2  -  Extensions  of  time  to  make  final  proof  (continued) 

to  show  she  is  entitled  to  an  extension  of  time  to 
complete  the  requirements  of  the  desert  land  law. 

Nfary  E.  Clyburn,  Nevada  046340,  May  17,  19^5  • 

Floyd  W.  Nott,  New  Mexico  0751^1,  January  4,  1968. 

Ruth  Edna  Ogden,  Nevada  045724,  March  18,  1965. 

See  also:  Armond  M.  Jewell,  Nevada  045469, 
j  December  8,  1964. 

Assertions  by  the  assignee  of  a  desert  land  entry  that 
she  was  not  informed  by  the  original  entryman  of  the 
expiration  of  his  water  permit  at  the  time  he  conveyed 
the  entry  to  her,  and  where  no  action  has  been  taken 
by  the  State  Director  to  issue  a  new  water  permit  to 
her,  are  reasons  deemed  not  sufficient  to  meet  the 
requirements  of  the  applicable  law  and  regulation  for 
an  extension  of  time  to  make  final  proof. 

Gladys  M.  Goss,  Nevada  055384,  March  15,  1965* 

It  is  proper  to  deny  desert  land  entrymen  a  further 
extension  of  time  within  which  to  make  final  proof  on 
their  entries  when  the  entries  have  been  made  part  of 
an  air  force  bombing  range  by  condemnation  proceedings 
and  there  is  little  likelihood  that  they  can  be 
perfected  during  the  life  of  another  extension. 

Hubert  Msrryweather ,  Richard  A.  Havighurst,  Quentin  H. 
Evers,  Phoenix  061294,  078534,  076643,  July  13,  198^; 

Approved  by  Assistant  Secretary  Carver  on  July  13,  1964 

Construction  of  a  well  with  an  intent  to  procure  water 
for  the  reclamation  of  a  desert  land  entry  is  construc¬ 
tion  of  irrigation  works  within  the  contemplation  of 
the  act  of  February  25,  1925,  and  failure  after  dili¬ 
gent  effort  to  obtain  water  in  this  manner  is  suffi¬ 
cient  ground  for  extension  of  time  to  submit  final 
proof  as  provided  by  this  act,  if  there  is  a  reasonable 
prospect  that  the  entryman  will  be  able  to  make  final 
proof  of  reclamation,  irrigation  and  cultivation 
required  by  law  if  allowed  additional  time. 

Frederick  Michael  Zriny,  Los  Angeles  064005,  June  23, 

19S(L 
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PART  2230  —  SPECIAL  USES 


Subpart  2231  -  Cemeteries 

The  purchase  price  established  for  the  sale  of  land  for 
cemetery  purposes  under  the  Act  of  March  1,  1907,  will 
not  be  disturbed  where  it  is  based  upon  a  thorough  and 
well  documented  appraisal  and  the  appellant  offers  no 
evidence  to  show  the  appraisal  is  erroneous. 

Victor  Valley  Memorial  Park,  R  07756,  September  25,  1968. 

Subpart  2232  -  Recreation  and  Public  Purposes  Act 

Small  tract  applications  must  be  rejected  where  it  is 
determined  that  the  land  applied  for  is  highly  suitable 
for  recreation  and  public  purposes,  as  planned  by  the 
County  of  Douglas,  Nevada,  in  connection  with  its  recre¬ 
ation  and  public  purposes  petition-application  for  the 
same  land. 

City  of  Douglas.  Nevada,  Ona  C.  Billings  et  al.,  Nevada 
034956  etc.,  Nevada  066615,  November  23,  1966;  Approved 
by  the  Department  on  November  23,  1966. 

City  of  Placerville,  William  G.  Meagher  et  al., 

Sacramento  053988  etc.,  Sacramento  077646,  March  21, 

1966;  Approved  by  the  Department  on  March  21,  1966. 

A  small  tract  application  must  be  rejected  where  it  is 
determined  that  the  applied  for  lands,  along  with  other 
adjacent  lands,  are  suitable  for  and  have  been  classified 
for  public  recreation  purposes,  and  where  an  application 
to  develop  these  lands  for  public  recreation  has  been 
filed  by  a  local  government  unit. 

Cecil  R.  Kearns,  Nevada  023908,  June  17,  1966. 

A  protest  against  the  classification  of  lands  for  recrea¬ 
tion  and  public  purposes  submitted  by  a  small  tract 
applicant  will  be  dismissed  where  it  is  determined  that 
the  highest  and  best  use  of  the  lands  is  for  recreational 
purposes,  and  there  has  been  no  substantial  or  positive 
evidence  submitted  showing  such  classification  to  be  in 
error. 

George!  P,  Zuber,  County  of  Ormsby,  Nevada  048846,  066208, 
January  20,  1966;  Approved  by  the  Department  on 
February  7,  1966. 

i 

County  of  Sonoma,  John  Francis  Knopf  et  al.,  Sacramento 
046652,  etc.,  July  21,  1965;  Approved  by  the  Department 
on  August  10,  1965. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2232  -  Recreation  and  Public  Purposes  Act  (continued) 

It  is  proper  to  dismiss  a  protest  against  disposal  of 
land  under  the  Recreation  and  Public  Purposes  Act  and 
to  reject  a  petition-application  for  public  sale  of  the 
same  land  when  the  protestant  fails  to  prove  that  such 
disposal  is  erroneous  and  it  has  been  determined  that 
the  land  is  more  valuable  for  recreation  and  public  pur¬ 
poses  than  for  disposal  at  public  auction. 

Town  of  Ridgway,  Colorado;  Mrs.  Wayland  Phillips, 

Colorado  071606,  0113692,  April  23,  1964;  Approved  by 
Secretary  Udall  on  May  27,  1964. 

Town  of  Culbertson,  Montana;  W.  H.  Carlisle,  Montana 
051014,  January  27,  1964;  Approved  by  Assistant  Secretary 
Carver  on  July  2,  1964. 

Where  additional  facts  and  further  study  show  that  recon¬ 
sideration  of  a  decision  rejecting  a  State's  application 
under  the  Recreation  and  Public  Purposes  Act  is  warranted, 
the  case  will  be  remanded  to  enable  the  State  to  comply 
with  the  requirements  of  the  Department's  regulations 
or  apply  for  the  lands  under  other  appropriate  land  laws. 

State  of  California,  Sacramento  074039,  July  28,  1964. 

A  recreation  and  public  purposes  application  is  properly 
rejected  where  the  land  applied  for  is  determined  to  be 
more  valuable  for  public  use  than  for  the  applicant's 
proposed  use  for  recreational  purposes  for  its  own  or 
affiliated  groups. 

Anchorage  Unitarian  Fellowship,  Inc.,  Anchorage  058601, 
September  4,  1964. 

Seventh  Day  Adventist  Church,  L.  C.  Bliss  and  Sons  Live¬ 

stock  Co.,  County  of  Del  Norte,  Sacramento  072940, 

077409,  078576,  August  13,  1965;  Approved  by  the  Depart¬ 
ment  on  August  25,  1965. 

2232.0-1  -  Purpose 

Where  the  Secretary  of  the  Interior  on  May  31,  1961,  estab 
lished  a  program  to  encourage  the  construction  of  public- 
health  facilities  by  selling  land  for  $2.50  an  acre,  with 
a  minimum  price  of  $50  a  transaction,  or  leasing  at  25c 
an  acre,  a  public  water  supply  system  is  considered  a 
public-health  facility  for  the  purposes  of  this  program. 

Mariana  Ranch'QS  County  Water  District,  Riverside  02419, 
August  30,  1963. 
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PART  2230  —  SPECIAL  USES  (continued) 


Subpart  2232  -  Recreation  and  Public  Purposes  Act  (continued) 

2232.1-1  -  Applications  for  lands 

Sales  of  lands  to  nonprofit  associations  and  nonprofit 
corporations  under  the  Recreation  and  Pub3.ic  Purposes 
Act  must  be  made  at  prices  fixed  by  appraisal  after 
taking  into  consideration  the  purpose  for  which  the 
lands  are  to  be  used.  Where  the  lands  are  to  be  used 
for  school  purposes  the  terms  and  conditions  of  the 
proposed  conveyance  should  be  considered  in  the  appraisal, 
including  the  non-discrimination  clause,  and  restriction 
of  the  lands  to  school  purposes. 

The  Roman  Catholic  Bishop  of  Reno,  A  Corporation  Sole, 

Nevada  059762,  June  30,  1965. 

Tok  Dog  Mushers  Association,  Inc.,  Fairbanks  012823, 

January  9,  1961. 

It  is  proper  to  reject  an  application  filed  by  a  State 
Game  Department  involving  more  than  640  acres  to  be  used 
for  recreational  purposes  where  there  is  nothing  of 
record  to  indicate  that  the  State  Game  Department  has 
jurisdiction  over  the  State  Park  system  or  that  it  has 
been  designated  by  the  Governor  of  the  State  as  its  sole 
representative  for  acceptance  of  lands  under  the  act  for 
recreational  purposes. 

State  of  Washington,  Department  of  Game,  Washington  03851, 
August  6,  1963. 

An  applicant  under  the  recreation  and  public  purposes  act 
is  required  to  furnish  a  statement  describing  the  proposed 
use  of  the  lands,  showing  that  the  application  involves  an 
established  or  definitely  proposed  project,  and  giving  as 
much  detail  concerning  the  plan  of  development  and  improve¬ 
ment  of  the  project  as  is  necessary  to  describe  the  project 
and  its  purposes  adequately.  A  land  office  decision  allow¬ 
ing  an  applicant  only  45  days  within  which  to  submit  such 
a  statement  will  be  vacated  and  the  case  remanded  with  a 
provision  that  a  period  of  60  days  will  be  allowed  to 
submit  the  required  information. 

City  of  Durango,  Colorado  020394,  September  11,  1961. 
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PART  2230  --  SPECIAL  USES  (continued) 


Subpart  2232  -  Recreation  and  Public  Purposes  Act  (continued) 

2232.1- 4  -  Classifications 

Lands  classified  for  recreation  and  public  purposes  are 
segregated  from  all  other  forms  of  appropriation  and  a 
petition-application  for  public  sale  of  the  lands  is 
properly  rejected. 

Robert  T.  Eddleman,  Wyoming  0294594  (Nebraska),  June  25, 
1964. 

A  small  tract  application  must  be  rejected  in  its 
entirety  where  it  is  determined  that  the  land  applied 
for  comprises  a  key  tract  for  access  to  other  public 
lands  and,  under  the  criteria  of  the  Classification  and 
Multiple-Use  Act  of  September  19,  1964,  is  needed  for 
continued  multiple-use  management  by  the  Federal  Govern¬ 
ment  for  wildlife,  outdoor  recreation,  timber  production, 
watershed  protection,  and  other  public  values,  and  pri¬ 
vate  use  and  residential  construction  would  be  incompatible 
with  these  values. 

Vaughn  R.  McNulty,  Sacramento  055378,  September  16,  1966 

2232.2- 1  -  General  limitations  and  conditions 

Not  more  than  640  acres  for  recreational  purposes,  and  an 
additional  640  acres  for  public  purposes  other  than  recre¬ 
ation,  may  be  conveyed  to  a  nonprofit  corporation  or 
association  in  any  one  calendar  year.  Public  land  cannot 
be  conveyed  to  such  a  corporation  or  association  for  the 
purpose  of  reclaiming  the  land  for  agricultural  purposes. 

Health  Acres  Foundation,  Inc.,  Utah  0105373,  October  21, 
1964. 


2232.2-3  -  Price 


Where  the  record  indicates  that  land  applied  for  under 
the  recreation  and  public  purposes  act  is  to  be  used  for 
public  educational  purposes,  it  may  be  disposed  of  to 
the  applicant  at  the  minimum  price  of  $2.50  an  acre,  and 
a  land  office  decision  requiring  the  applicant  to  pur¬ 
chase  the  land  at  a  much  higher  appraised  value  will  be 
vacated  and  the  case  remanded  for  appropriate  consideration. 

Eagle  Lake  Biological  Station,  Inc.,  Sacramento  057764, 

April  4,  1962. 
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PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2232  -  Recreation  and  Public  Purposes  Act  (continued) 

2232.2- 3  -  Price  (continued) 

Where  the  annual  lease  rental  for  land  to  be  used  as  a 
dumpsite  is  based  upon  the  fair  market  value  of  the  land 
sought,  established  through  standard  appraisal  procedures, 
the  annual  lease  rental  price  will  not  be  disturbed  in 
the  absence  of  positive  and  substantial  evidence  that  it 
is  in  error. 

County  of  Lassen,  Sacramento  061483,  October  16,  1962. 

2232.2- 4  -  Patent  provisions 

The  conditions  and  limitations  attaching  to  patents 
pursuant  to  the  Recreation  and  Public  Purposes  Act  are 
specified  in  detail  by  the  statute  itself,  which  provides 
that  a  grantee  may  not  convey  the  lands  involved  except 
to  one  qualified  under  the  Act.  A  protest  made  against 
the  conveyance  of  land  to  a  County  on  the  ground  that 
once  the  land  is  sold  to  the  County  there  is  a  possibility 
of  its  being  disposed  of  to  private  individuals  at  some 
future  date  is  properly  dismissed. 

Board  of  Supervisors,  Jackson  County,  BLM  048583  (Miss.)  , 
March  26,  1963;  Approved  by  the  Department  on  April  22, 
1963. 

Subpart  2233  -  Small  Tract 
2233.0-6  -  Applicants 

Where  on  appeal  a  small  tract  applicant  submits  the  state¬ 
ment  of  citizenship  and  holdings  required  of  him,  and 
where  he  has  previously  been  declared  high  bidder  and 
purchaser  of  the  tract  of  land  in  question  subject  to  the 
filing  of  such  document,  the  case  will  be  remanded  for 
further  processing. 

Robert  R.  Green,  Riverside  06401,  May  17,  1965. 

Citizens  of  the  United  States  and  those  who  have  declared 
their  intention  to  become  citizens  are  the  only  individ¬ 
uals  qualified  to  file  applications  for  small  tracts. 
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PART  2230  —  SPECIAL  USES  (continued) 


Subpart  2233  -  Small  Tract  (continued) 

2233.0-6  -  Applicants  (continued) 

Therefore,  a  small  tract  auction  bid  submitted  by  a  non¬ 
citizen  who  has  not  declared  his  intention  to  become  a 
citizen  is  invalid. 

Art  Zimmer,  Arlene  Zimmer,  Anchorage  061122,  November  ]9, 
1964. 

i 

Where  a  small  tract  is  classified  for  direct  sale  to  an 
applicant,  he  has  a  preference  right  to  purchase  the 
tract  at  the  fair  market  value  established  therefor,  but 
if  the  applicant  disputes  the  appraised  value  established 
for  the  tract,  he  has  the  burden  of  proving  that  the 
appraisal  is  erroneous. 

Dolores  E.  Dearman,  Arizona  014071,  September  15,  1964; 
Approved  by  the  Department  on  September  23,  1964. 

2233.1-1  -  Application;  general  procedure 

Small  tract  applications  will  be  rejected,  an  existing 
small  tract  classification  revoked,  and  the  cases  remanded 
for  appropriate  classification  where  the  lands  cannot  be 
properly  subdivided  according  to  a  linear  plan,  and  the 
lands  have  value  for  public  purposes. 

0.  L.  Bender,  Thomas  F.  Brough,  et  al.,  Arizona  034984, 
etc.,  May  28,  1968;  Approved  by  the  Department  on  May  28, 
1968. 

Applications  for  small  tract  leases  are  not  deemed  to  be 
"applications  to  make  entry"  under  the  public  land  laws. 
Therefore,  they  are  not  subject  to  rejection  pursuant  to 
43  CFR  1821.2-2(a)  if  they  were  executed  more  than  10 
days  prior  to  filing. 

Dr,  H.  M.  Shidler,  Wyoming  0310786,  December  4,  1964. 

The  filing  of  a  small  tract  application  does  not  create  in 
the  applicant  any  right  or  interest  in  the  land  covered  by 
the  application  and  entitles  him  only  to  have  the 
application  considered. 

Richard  D.  Peters,  Sacramento  053781,  June  12,  1964. 
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PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.1- 1  -  Application;  general  procedure  (continued) 

Where  the  metes  and  bounds  description  in  a  small  tract 
application  is  adequate  to  permit  ready  and  accurate 
identification  of  the  tract  and  the  applicant  agrees  to 
conform  his  application  to  the  area,  classification, 
and  dimensions  of  the  tract  as  specified  in  the  classi¬ 
fication  order,  or  accept  any  other  available  tract,  the 
application  is  not  subject  to  rejection  merely  because 
it  inadvertently  describes  more  than  five  acres  of  land. 

Forrestt  Miller,  Colorado  089628,  January  17,  1964. 

2233.1- 2  -  Application  following  lease  terminations, 

unsuccessful  public  auctions 

Where  Small  tract  leases  have  terminated  by  operation  of 
law,  the  tracts  are  not  subject  to  further  application 
until  an  order  is  issued  specifying  the  time  and  manner 
in  which  the  tracts  shall  be  made  available  for  lease  or 
purchase . 

Aguila  Cattle  Company,  Arizona  017071,  017072,  July  1, 
1964;  Approved  by  the  Department  on  July  31,  1964. 

2233.2  -  Classification 

Small  tract  applications  will  be  rejected,  an  existing 
small  tract  classification  revoked,  and  the  cases  remanded 
for  appropriate  classification  where  the  lands  cannot  be 
properly  subdivided  according  to  a  linear  plan,  and  the 
lands  have  value  for  public  purposes. 

0.  L,  Bender,  Thomas  F.  Brough,  et  al,,  Arizona  034984, 
etc.,  May  28,  1968;  Approved  by  the  Department  on  May  28, 
1968. 

When  land  has  been  classified  as  unsuitable  for  small 
tract  development,  the  classification,  in  the  absence  of 
an  error  which  appears  on  the  face  of  the  record,  will 
not  be  disturbed  unless  positive  and  substantial  evidence 
is  adduced  to  show  that  the  classification  is  erroneous. 

Kenneth  M.  Smith,  Los  Angeles  0133901,  July  20,  1967. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.2  -  Classification  (continued) 

Where  the  record  does  not  clearly  show  whether  or  not  an 
adverse  small  tract  classification  of  land  was  proper, 
the  case  will  be  remanded  for  reconsideration  and  clari¬ 
fication  of  the  record. 

Hamilton  Donovan  Hill,  Utah  098723,  December  23,  196b. 

Small  tract  applications  must  be  rejected  where  it  is 
determined  that  the  land  applied  for  is  highly  suitable 
for  recreation  and  public  purposes,  as  planned  by  the 
County  of  Douglas,  Nevada,  in  connection  with  its  recre¬ 
ation  and  public  purposes  petition-application  for  the 
same  land. 

County  of  Douglas,  Nevada,  Ona  C.  Billings,  et  al., 
Nevada  034956,  066615,  etc.,  November  23,  1966;  Approved 
by  the  Department  on  November  23,  1966. 

Cecil  R.  Kearns,  Nevada  023908,  June  17,  1966. 

Adah  Rayborn,  et  al.,  Idaho  013557,  etc.,  April  3,  1967. 

City  of  Placerville,  William  G.  Meagher,  et  al., 
Sacramento  053988,  etc.,  December  27,  1965;  Approved  by 
the  Department  on  March  21,  1966. 

I 

Jack  W.  Reed,  Lloyd  Lewis,  Sacramento  064156,  064157, 
January  18,  1966. 

Walter  R,  Smith,  et  al.,  Sacramento  065977,  etc., 

August  26,  1964. 

When  subsequent  to  the  filing  of  appeals  from  the  rejec¬ 
tion  of  small  tract  applications  the  Geological  Survey, 
pursuant  to  30  CFR  Part  241,  submits  a  determination 
relating  to  a  water  well  on  adjoining  land,  which  deter¬ 
mination  is  an  essential  consideration  in  the  proper 
classification  of  the  land  sought  by  the  small  tract 
applicants,  and  where  coordination  with  local  govern¬ 
mental  agencies  is  necessary,  the  cases  will  be  remanded 
for  further  processing. 

Garth  L.  Powell,  William  F.  Morton,  Utah  024792,  035377, 
July  16,  1965. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.2  -  Classification  (continued) 

Land  which  is  classified  for  small  tract  lease  only  is 
not  available  for  purchase. 

Donna  L.  (Richardson)  Search,  Sacramento  058045,  March  18, 
1965. 

Ray  J.  Ellis,  Bueford  L.  Herren,  Sacramento  053423, 

053424,  July  1,  1964. 

Applications  under  the  Small  Tract  Act  must  be  rejected 
when  it  is  determined  that  it  is  not  in  the  public 
interest  to  classify  the  land  in  question  for  lease  or 
sale  under  the  Act,  and  that  its  most  beneficial  use  will 
be  realized  by  continued  management  in  public  ownership 
for  timber  production,  wildlife  habitat,  and  public 
recreation. 

i 

Charles  J.  Hawkins,  et  al.,  Sacramento  053238,  etc., 

April  10,  1964;  Approved  by  Assistant  Secretary  Carver 
on  May  11,  1964. 

Lester  W.  Juhnke ,  Anchorage  060237,  May  11,  1964. 

Robert  D.  Grant,  Washington  04687,  August  23,  1963; 
Approved  by  the  Department  on  September  4,  1963. 

Departmental  regulation  43  CFR  2233. 0-2 (b)  provides  the 
criteria  by  which  lands  will  be  classified  under  the 
Small  Tract  Act  for  direct  sale,  for  lease  and  sale,  or 
for  lease  only.  Thus,  where  land  meets  the  criteria 
provided  therein  for  direct  sale,  and  Federal  retention 
is  not  in  the  public  interest,  the  land  will  not  be 
classified  under  the  Small  Tract  Act  for  lease  only. 

Dr.  Joseph  Lewis  Ohman,  Los  Angeles  079434,  March  1,  1961. 

Public  lands  will  not  be  classified  for  small  tract  use 
6r  disposal  where  such  classification  will  create  isolated 
or  scattered  settlements  which  would  impose  heavy  burdens 
upon  State  or  local  governments  for  roads,  schools, 
police,  health,  and  fire  protection,  and  other  facilities. 

Georgine  E.  Wakeman,  Minnette  Henrietta  Bischoff,  Los 

Angeles  0145717,  0145719,  February  20,  1961. 
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PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.2  -  Classification  (continued) 

Where  a  small  tract  lease  was  issued  for  land  embraced  in 
a  mining  claim,  and  the  mining  claim  was  subsequently 
declared  to  be  null  and  void,  the  lease  is  not  vitiated 
thereby. 

Irvin  E.  Azbill,  et  al.,  Sacramento  048567,  January  13, 
1960. 

2233.3- 2  -  Assignment;  subleasing 

It  is  proper  to  reject  an  application  to  purchase  a  small 
tract  where  the  applicant  is  not  or  cannot  be  recognized 
as  the  lessee's  successor  in  interest. 

Basil  J.  DeRushe,  Ted  K.  Foss,  Anchorage  048150,  March  6, 
1963. 

2233.3- 3  -  With  option  to  purchase;  sale;  patent 

Where  an  applicant  for  a  small  tract  classified  for 
direct  sale  to  him  disputes  the  appraised  value  estab¬ 
lished  for  the  tract,  he  has  the  burden  of  proving  that 
the  appraisal  is  erroneous.  The  appraisal  will  not  be 
disturbed  in  the  absence  of  positive  and  substantial 
evidence  that  it  is  in  error. 

George  D.  Jackson,  Anchorage  060178,  February  26,  1968. 

The  purchaser  of  a  small  tract  by  direct  sale  must  pay  a 
purchase  price  which  reflects  a  current  appraisal  of  the 
fair  market  value  of  the  land. 

Dale  A.  Diamond,  Anchorage  064475,  Decenber  4,  1967. 

Terry  Duncan  Hunt,  Eugene  B.  Curt singer,  Nevada  09658, 
09951,  May  16,  1967. 

Rowland  Z.  Lazar,  Nevada  0165V'‘,  September  30,  1964. 

Homer  Demangate ,  Nevada  053?(0,  :'jly  24,  1964;  Approved 
by  the  Department  on  July  24,  1  -'4. 
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PART  2230  --  SPECIAL  USES  (continued) 


Subpart  2233  -  Small  Tract  (continued) 

2233.3-3  -  With  option  to  purchase;  sale;  patent  (continued) 

An  application  to  purchase  public  land  held  under  a  small 
tract  lease  with  an  option  to  purchase  is  properly 
rejected  when  the  lessee  has  failed  to  construct  the 
minimum  required  improvements  on  the  tract  within  the 
term  of  the  lease,  and  an  offer  of  a  renewal  lease  pro¬ 
viding  an  option  to  purchase  the  tract  must  reflect  an 
increase  in  the  fair  market  value  of  the  tract. 

Gregg  N.  Cloos,  Colorado  0113734,  December  12,  1967. 

Where  a  small  tract  lessee  who  has  applied  to  exercise 
his  purchase  option  demonstrates  that  the  house  he  has 
constructed  on  the  tract  far  exceeds  the  minimum  require¬ 
ments  and  that  there  are  valid  reasons  for  delaying  com¬ 
pletion  of  the  relatively  small  amount  of  work  remaining 
undone  at  the  expiration  of  the  original  term  of  the 
lease,  his  purchase  application  will  be  allowed  at  the 
price  specified  in  the  lease. 

Upton  $.  Black,  Colorado  093661,  November  30,  1967. 

A  renewal  of  a  small  tract  lease  providing  for  an  option 
to  purchase  the  tract  must  reflect  an  increase  in  the 
fair  market  value  of  the  tract.  However,  when  it  appears 
that  the  lessee  has  constructed  substantial  improvements 
on  the  tract  and  the  time  for  which  the  renewal  lease  was 
authorized  has  lapsed,  the  lessee  may  be  permitted  to 
purchase  the  tract  at  the  reappraised  value  without 
issuance  of  a  renewal  lease. 

Richard  L.  Bennett,  Colorado  0111202,  October  26,  1967. 

Mary  V.  Blevins,  Colorado  093640,  January  10,  1967. 

Claron  E.  Rupe,  Colorado  020571,  July  27,  1965;  Approved 
by  the  Department  on  August  9,  1965. 

Mary  L.  Hudson,  Now  Mexico  013859,  June  3,  1965. 
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PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.3-3  -  With  option  to  purchase;  sale;  patent  (continued) 

An  application  to  purchase  a  small  tract  will  be  rejected 
where  the  record  shows  the  applicant  has  an  interest  in 
two  small  tracts  through  a  family  corporation  and  he  has 
not  made  a  satisfactory  good  faith  showing  of  need  for  an 
additional  small  tract. 

Ernest  A.  Evans,  Colorado  0122772,  May  3,  1967. 

Where  subsequent  to  the  filing  of  an  appeal  in  connection 
with  an  application  to  purchase  under  the  Small  Tract  Act 
the  Bureau's  State  Director  advises  that  the  land  sought 
has  been  deleted  from  a  proposed  reclamation  withdrawal 
and  requests  that  the  case  file  be  returned  in  order  that 
an  offer  of  fee  title  transfer  may  be  made  to  the  appel¬ 
lant,  the  case  will  be  remanded  for  further  appropriate 
action. 

Irene  Escura,  Sacramento  047200,  June  30,  1965. 

Where  subsequent  to  the  decision  appealed  from  an  Instruc¬ 
tion  Memo  is  issued  by  the  Bureau's  Washington  Office  out¬ 
lining  the  course  of  action  to  be  followed  concerning 
unauthorized  residential  occupancies  on  public  lands,  and 
the  facts  in  the  case  on  appeal  come  within  the  purview 
of  the  Instruction  Memo,  the  case  will  be  remanded  for 
further  consideration  under  that  instruction. 

Basil  Jack  Hanson,  Oregon  06943,  December  11,  1964. 

An  application  to  purchase  by  a  small  tract  lessee  is 
properly  rejected  when  the  applicant  has  not  constructed 
satisfactory  improvements  to  qualify  him  to  purchase  the 
tract  in  accordance  with  the  lease  terms. 

John  L.  Bobroff,  New  Mexico  055560,  September  4,  1964. 

Where  the  period  of  time  for  which  a  renewed  small  tract 
lease  would  be  granted  has  already  passed  and  the  denial 
of  any  relief  would  result  in  extreme  hardship,  the 
lessee  will  be  permitted  to  purchase  the  tract  directly 
at  the  current  fair  market  value,  without  the  necessity 
of  completing  improvements  cr>  th~i  tract  as  originally 
required  for  purchase  under  the  lease. 

Richard  J.  Krejsa,  Anchorage  06C945  (formerly  Juneau 
011608),  June  29,  1965;  Approved  by  the  Department  on 
July  6,  1965. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.3-4  -  Renewal 

Where  the  small  tract  lessee  shows  that  he  has  expended 
a  substantial  sum  of  money  in  preparation  for  the  con¬ 
struction  of  a  building  and  that  nonrenewal  of  the  lease 
would  result  in  an  extreme  hardship,  and  where  no  com¬ 
pelling  reasons  precluding  renewal  have  intervened,  a 
one-year  extension  will  be  granted. 

Western  Aggregates,  Wyoming  0205965,  June  17,  1968. 

A  small  tract  lease  will  not  be  renewed  where  the  required 
improvements  were  not  constructed  on  the  land  during  the 
term  of  the  lease  and  the  lessee  fails  to  show  that  non¬ 
renewal  of  the  lease  would  work  an  extreme  hardship  upon 
him. 

Hubert  L.  Barrier  II,  Fairbanks  030428,  January  5,  1968. 

Kenneth  C.  Maetzold,  Colorado  0111175,  April  12,  1967. 

James  H.  Sledd,  Montana  025695,  December  16,  1964. 

Charles  M.  and  Elsie  Irene  Winter,  Anchorage  045870, 
045871,  July  29,  1964. 

Alex  H.  McRea,  Anchorage  047624,  May  7,  1964. 

* 

See  also:  Herman  A.  Brenden,  Anchorage  045614, 

September  8,  1964. 

An  application  to  purchase  public  land  held  under  a  small 
tract  lease  with  an  option  to  purchase  is  properly 
rejected  when  the  lessee  has  failed  to  construct  the 
minimum  required  improvements  on  the  tract  within  the 
terra  of  the  lease,  and  an  offer  of  a  renewal  lease  pro¬ 
viding  an  option  to  purchase  the  tract  must  reflect  an 
increase  in  the  fair  market  value  of  the  tract. 

Gregg  N.  Cloos,  Colorado  0113734,  December  12,  1967. 

A  small  tract  lessee  will  be  accorded  an  opportunity  to 
present  further  evidence  to  show  that  nonrenewal  of  the 
lease  would  work  an  extreme  hardship  upon  her,  where 
her  allegations  of  expenditure  for  improvements  on  the 


124 


PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.3-4  -  Renewal  (continued) 

leased  land  and  her  offer  to  construct  additional  improve¬ 
ments  would  warrant  such  a  conclusion  but  the  evidence  in 
support  of  such  allegations  and  offer  are  deficient. 

Harriett  L.  Johnson,  Fairbanks  030286,  August  1,  1966. 

Where  the  period  of  time  for  which  a  renewed  small  tract 
lease  would  be  granted  has  already  passed  and  the  denial 
of  any  relief  would  result  in  extreme  hardship,  the 
lessee  will  be  permitted  to  purchase  the  tract  directly 
at  the  current  fair  market  value,  without  the  necessity 
of  completing  improvements  on  the  tract  as  originally 
required  for  purchase  under  the  lease. 

Richard  J.  Krejsa,  Anchorage  060945  (formerly  Juneau 
011608,  June  29,  1965;  Approved  by  the  Department  on 
July  6,  1965. 

It  is  proper  to  reject  an  application  for  renewal  of  a 
small  tract  lease  where  the  original  lease  was  for 
"residence"  use  only,  contains  no  provision  for  an  option 
to  renew  or  a  right  to  purchase,  and  the  lessee  has  not 
only  violated  the  occupancy  provisions  of  the  lease  and 
committed  waste  on  the  land  wtth  its  litter,  but  the 
land  is  also  needed  for  public  recreation  uses. 

Prospectors,  Inc,,  Utah  016153,  May  8,  1964;  Approved  by 
the  Department  on  May  22,  1964. 

A  renewed  small  tract  lease  is  a  new  contract,  therefore, 
the  selling  price  of  the  land  must  be  no  less  than  its 
fair  market  value  as  of  the  time  the  lease  is  renewed. 

Louise  Meadows ,  Los  Angeles  0129329,  October  13,  1961. 

No  consideration  can  be  given  in  the  renewal  of  a  small 
tract  lease  for  expenditures  mqde  off  the  leased  tract. 

George  Riley  Baker,  et  al. ,  Arizona  013940,  July  8,  1963. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.4  -  Public  auctions 

The  fair  market  value  of  small  tracts  offered  for  sale, 
based  on  a  Bureau  appraisal  which  has  been  conducted  in 
compliance  with  the  applicable  law  and  regulations,  in 
the  proper  manner,  and  in  accordance  with  the  best  infor¬ 
mation  available,  will  not  be  modified  where  appellant 
has  not  shown  any  substantial  or  convincing  evidence 
wherein  the  valuation  is  in  error. 

Archie  E.  McGregor,  Sr.,  Idaho  981,  March  6,  1968. 

Bert  J.  Hudson  and  Francis  M.  Smith,  Idaho  980,  March  2, 

1968. 

Everett  J,  Wilson,  et  al.,  Nevada  056810,  etc., 

September  2,  1964. 

Peter  J.  Gingras,  Anchorage  034695,  August  5,  1964. 

Where  a  departmental  regulation  provides  that  lands  may 
be  classified  for  direct  sale  at  not  less  than  their 
appraised  values,  and  where  the  lands  are  classified  and 
appraised  for  small  tract  disposal  at  a  time  when  the 
lands  sought  are  covered  by  conflicting  mining  claims, 
the  appraisals  made  then  or  earlier  are  not  binding  on 
the  Government,  but  the  applicant  is  properly  required 
to  pay  the  value  of  the  lands  as  determined  in  appraisals 
made  after  the  conflicting  mining  claims  are  disposed  of. 
When  such  a  small  tract  has  been  reappraised  and  offered 
to  an  applicant  therefor  at  the  current  fair  market  value, 
the  applicant  cannot  be  granted  a  continuous  series  of 
extensions  of  time  within  which  to  remit  the  purchase 
price  for  the  small  tract. 

Many a  Kaplan,  Nevada  09093,  November  15,  1966. 

Dwight  A.  Richards,  Leo  A.  K.  KiMayle,  Henry  Schimmel, 

Nevada  035307,  etc.,  June  10,  1966. 

The  high  bidder  at  a  small  tract  public  auction  sale  must 
comply  with  the  provisions  in  the  classification  order 
and  reimburse  the  owner  of  the  improvements  on  the  land. 

Jim  H.  Snipes,  Colorado  0115564,  March  19,  1965. 
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PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.4  -  Public  auctions  (continued) 

The  failure  to  complete  a  certificate  of  eligibility  as 
to  citizenship  prior  to  or  at  the  time  of  submission  of 
the  bid  at  a  small  tract  auction  cannot  be  made  the 
basis  for  rejecting  a  high  bid  if  the  bidder  is  other¬ 
wise  qualified  and  the  certificate  is  submitted  after 
the  sale  upon  request. 

Jack  G.  Hammer,  Nevada  059707,  May  23,  1963. 

2233.9-1  -  Purchase  of  tracts  not  exceeding  5  acres,  on 
showing  as  to  employment  or  business  (Act  of 
March  3,  1927) 

An  application  to  purchase  a  headquarters  site  claim  under 
the  Act  of  March  3,  1927,  is  properly  rejected  where  the 
claimant  fails  to  show  that  he  has  occupied  the  land  in 
the  manner  contemplated  by  the  law  and  regulations. 

Roy  E.  Longbotham,  Fairbanks  030534,  July  2,  1968. 

Separate  applications  filed  by  a  husband  and  wife  to  pur¬ 
chase  separate  tracts  of  land  as  their  respective  head¬ 
quarters  sites  under  the  Act  of  March  3,  1927,  and  the 
departmental  regulations, thereunder  are  subject  to  rejec¬ 
tion  in  the  absence  of  substantial  proof  that  they  were 
actively  engaged  in  conducting  separate  productive 
enterprises,  and  the  land  each  seeks  to  purchase  is  their 
separate  headquarters. 

Alfred  R.  and  Frances  P.  Cronin,  Anchorage  060691,  060692, 
July  2,  1968. 

An  application  to  purchase  a  headquarters  site  is  properly 
rejected  and  a  notice  of  location  is  unacceptable  for 
recordation  where  the  land  is  withdrawn  from  appropriation 
under  the  settlement  laws  by  a  multiple  use  classification 
and  the  claimant  did  not  file  a  notice  describing  his 
claim  in  the  land  office  within  90  days  from  the  date  of 
the  initiation  of  the  claim  and  prior  to  the  date  of  the 
classification. 

Lawrence  L«  Bunker,  AA  2112,  March  11,  1968. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.9-1  -  Purchase  of  tracts  not  exceeding  5  acres,  on 
showing  as  to  employment  or  business  (Act  of 
March  3,  1927)  (continued) 

A  possessory  right  to  land  is  acquired  by  settlement  and 
occupancy  for  trade  dnd  manufacturing  or  headquarters 
site  purposes  as  against  all  except  the  Government,  and, 
so  long  as  the  claim  or  entry  remains  of  record,  no 
right  can  be  acquired  as  against  the  entryman  or  claimant 
by  settlement  upon  and  occupation  of  the  land  by  another. 

John  E.  Eckert,  Protestant,  Elmer  S.  Harrop.  Applicant. 

Anchorage  029219,  March  6,  1968. 

Where  a  classification  of  public  land  for  recreation  and 
public  purposes  is  filed  subsequent  to  the  submission  of 
notices  of  location  of  headquarters  site  settlement  for 
the  3ame  lands,  but  prior  to  the  occupation^ possession 
and  the  construction  of  improvements  upon  the  said  lands, 
the  classification  segregates  the  land  from  all  other 
entries  including  those  of  the  headquarters  site  claimants. 

Kenneth  L.  Muller,  William  H.  Bayless,  AA  533  &  537, 

August  31,  1967. 

A  headquarters  settlement  claim  under  the  Act  of  March  3, 
1927,  is  properly  rejected  where  the  land  involved  is 
embraced  in  a  prior  filed  State  selection  application. 

Larry  W.  Clark,  Fairbanks  20,  May  12,  1967. 

Where  a  claimant  withdraws  his  application  to  purchase  a 
headquarters  site,  his  claim  may  be  continued  as  a  notice 
of  location  of  settlement  until  he  files  another  applica¬ 
tion  to  purchase  the  tract  within  the  5  year  statutory 
life  of  his  claim. 

Paul  W.  Nelson,  Anchorage  056450,  September  30,  1964. 

Any  person  who  is  entitled  to  purchase  unsurveyed  land 
under  the  headquarters  site  law  must,  under  the  provisions 
of  that  law,  promptly  deposit  with  the  authorized  officer 
the  estimated  cost  of  surveying  the  land  upon  receipt  of 
notice  of  such  estimate. 

Mrs.  Eugene  H.  Lawrence,  Anchorage  027831,  July  28,  1964. 
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PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.9-2  -  Purchase  of  tracts  not  exceeding  5  acres, 

without  showing  as  to  employment  or  business 
(Act  of  May  26,  1934) 

The  legal  heirs  or  devisees  of  a  homesite  claimant  may, 
within  the  5-year  statutory  life  of  the  entry,  perfect 
a  homesite  claim  and  receive  title  thereto,  all  else 
being  regular. 

Estate  of  Peter  N.  Bahls,  Fairbanks  028598,  July  29, 

1968. 

An  application  to  purchase  a  homesite  is  properly 
rejected  where  the  applicant  did  not  live  on  the  land 
applied  for  in  a  habitable  house  as  required  by  the 
law  and  the  regulations. 

Donald  Louis  McCall,  Anchorage  056940,  January  18,  1968. 

It  is  proper  to  reject  an  application  to  purchase  a  home- 
site  claim  and  cancel  the  claim  where  the  applicant  has 
failed  to  comply  with  the  residence  requirements  of  the 
applicable  statute  and  the  regulations  thereunder  during 
the  statutory  life  of  the  claim,  and  the  statutory  life 
of  the  claim  has  expired.  A  selection  application  filed 
by  the  State  of  Alaska  under  its  Statehood  Act  for  the 
same  land  in  the  homesite  claim  after  the  expiration  of 
the  statutory  life  of  the  claim  segregates  the  land  from 
entry  or  location  as  a  new  homesite  claim. 

Allan  Raymond  Aspelund,  Anchorage  053803,  October  25, 
1966. 

It  is  proper  to  reject  an  application  to  purchase  the 
land  in  a  homesite  claim  where  it  is  determined  that  the 
land  involved  is  withdrawn  and  reserved  for  national 
forest  purposes  and  not  subject  to  disposition  under  the 
public  land  laws.  An  application  to  purchase  such  land 
cannot  be  suspended  awaiting  the  possible  restoration  of 
the  land  from  the  national  forest  withdrawal. 

Jean  Lyons,  Anchorage  063714,  June  3,  1966. 
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PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued 

2233.9-2  -  Purchase  of  tracts  not  exceeding  5  acres, 

without  showing  as  to  employment  or  business 
(Act  of  May  26,  1934)  (continued) 

Land  embraced  in  a  recorded  settlement  claim  is  not 
subject  to  small  tract  entry  and  an  application  to 
make  such  an  entry  on  the  land  must  be  rejected. 

Willow  M.  Burand,  Fairbanks  031563,  027813,  May  7,  1964. 

The  mere  petitioning  by  the  residents  of  a  de  facto  town 
site  in  Alaska  for  the  survey  of  the  exterior  lines  of 
the  proposed  town  site  does  not  segregate  the  land  in¬ 
volved  from  the  public  domain,  and  a  notice  of  location 
of  a  homesite  should  not  be  rejected  solely  because  it 
is  within  the  area  for  which  the  survey  has  been  requested. 

Alvin  R.  Aspelund,  Anchorage  029661,  January  30,  1959. 

Despite  construction  of  improvements  and  long  residence 
on  the  land,  the  subsequent  imposition  of  a  reservation 
for  a  native  village  will  bar  recognition  of  the  entry 
where  the  claimant  fails  to  file  his  notice  until  eleven 
years  after  it  was  required  by  the  Act  of  April  29,  1950. 

Estate  of  Peter  N.  Bahls,  Fairbanks  028598,  July  29,  1968. 

Although  a  commutation  homestead  final  proof  was  properly 
rejected  for  failure  to  meet  the  cultivation  requirements 
where  the  entry  was  allowed  on  December  4,  1959,  and  the 
entrywoman  had  resided  on  the  land  from  April  1960  to 
October  1961,  May  to  December  1965  and  June  to  October 
1966,  an  application  to  purchase  under  the  Act  of  May  26, 
1934,  cannot  be  allowed  for  the  period  ending  December  3, 
1964,  because  she  had  not  occupied  the  land  for  not  less 
than  5  months  each  year  for  3  years.  Nor  can  considera¬ 
tion  be  given  to  the  occupancy  in  1965  and  1966  because 
the  required  location  notice  was  not  filed  for  that  period. 
However,  those  omissions  are  no  bar  to  the  initiation  of 
a  homesite  claim  based  upon  residence  thereafter. 

Wilma  (Lewis)  Oldaker,  Anchorage  049229,  July  2,  1968. 
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PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2233  -  Small  Tract  (continued) 

2233.9-2  -  Purchase  of  tracts  not  exceeding  5  acres, 

without  showing  as  to  employment  or  business 
(Act  of  May  26,  1934)  (continued) 

An  applicant  for  land  in  Alaska  under  the  Homesite  Act, 
as  amended,  who  failed  to  file  a  notice  of  occupancy 
claim  for  recordation  in  the  Land  Office  within  the  90- 
day  period  prescribed  in  the  regulations  cannot  be  given 
credit  for  any  occupancy  maintained  on  the  land  prior  to 
the  filing  of  the  required  notice  of  location. 

Gus  A.  Benson,  Fairbanks  031725,  September  25,  1964. 
Virginia  Steiner,  Anchorage  058546,  August  7,  1964. 

An  application  to  purchase  pursuant  to  the  provisions  of 
the  Alaska  homesite  law  of  May  26,  1934,  is  properly 
rejected  where  the  settlement  claim  is  based  upon  occu¬ 
pancy  of  the  land  prior  to  the  date  of  filing  the  notice 
of  location  of  settlement  required  by  the  Act  of 
April  29,  1950.  48  U.S.C.  461(a). 

Rosemary  Nelson  Barros,  Anchorage  052786,  July  29,  1964. 
Floyd  B.  Gillespie,  Anchorage  017457,  November  4,  1957. 

Subpart  2234  -  Rights-of-way 

An  application  for  a  right-of-way  permit  which  would  be 
inconsistent  with  the  public  or  Government  interest  must 
be  rejected. 

Delmarva  Power  and  Light  Company,  ES  3390,  May  17,  1968. 

A  decision  rejecting  a  right-of-way  application  for  an 
irrigation  pipeline  and  related  facilities  affecting 
public  lands  within  a  proposed  Natural  Area  is  premature 
where  the  Bureau  proceedings  relating  to  the  classifica¬ 
tion  and  protection  of  such  Natural  Areas  under  the  appli 
cable  law  and  regulations  have  not  been  completed.  Such 
a  decision  will  be  vacated  and  action  on  the  right-of-way 
will  be  suspended  pending  a  final  determination  regarding 
retention  of  the  public  lands  involved  as  pert  of  the 
Natural  Area. 

Hershel  S.  Jensen,  I  214,  November  15,  1967. 
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PART  2230  --  SPECIAL  USES  (continued) 


Subpart  2234  -  Rights-of-way  (continued) 

Where  the  streets  and  alleys  abut  on  lots  which  have  been 
sold  in  the  Townsite  of  Anchorage,  in  the  absence  of 
statutory  provisions  to  the  contrary,  all  questions  of 
title  thereto  should  be  left  to  the  determination  of  local 
authorities  or  the  courts. 

Where  the  Federal  Government  has  divested  itself  of  any 
jurisdiction  over  the  streets  and  alleys  at  the  time  of 
final  disposal  of  abutting  lots,  it  is  proper  to  deny  a 
proposed  assignment  of  a  right-of-way  and  to  cancel  the 
right-of-way. 

L  &  L  Building  Corporation,  City  of  Anchorage,  Anchorage 
018587,  February  3,  1959. 

2234.1- 2  -  Procedures 

Execution  of  D.I.  Form  1351,  evidencing  compliance  with 
Title  VI  of  the  Civil  Rights  Act  of  1964,  will  not  be 
required  of  an  applicant  as  a  condition  precedent  to  the 
granting  of  a  right-of-way  where  regulations  require  the 
imposition  of  a  charge  based  upon  the  fair  market  value 
of  the  interest  sought,  and  the  applicant  is  not  shown 
to  be  otherwise  subject  to  the  act. 

Southern  Bell  Telephone  and  Telegraph  Co.,  ES  4011  (South 
Carolina),  September  9,  1968. 

An  application  for  a  right-of-way  for  a  radio  and 
repeater  site  will  be  rejected  where  the  land  sought  is 
within  the  boundaries  of  an  administrative  site  with¬ 
drawn  for  the  use  and  benefit  of  the  Bureau  of  Land 
Management,  and  the  allowance  of  the  application  would 
be  inconsistent  with  Government  interest  in  the  land. 

State  of  Alaska,  Department  of  Public  Works,  Division  of 

Communicat ions ,  Fairbanks  028357,  May  7,  1963. 

2234.1- 3  -  Nature  of  interest 

It  is  proper  to  revoke  the  grant  of  advance  permission 
to  commence  construction,  and  to  reject  an  application 
for  a  right-of-way  for  ditches,  pipelines  and  a  tunnel 
over  public  lands  within  a  National  Forest  where  it  is 
determined  prior  to  the  commencement  of  actual  construc¬ 
tion  that  the  completion  of  the  proposed  project  would 
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Subpart  2234  -  Rights-of-way  (continued) 

2234.1-3  -  Nature  of  interest  (continued) 

do  irreparable  damage  to  the  lands  involved,  would  inter¬ 
fere  with  the  orderly  management  and  maintenance  of  the 
lands  for  their  recreation  and  aesthetic  values,  and 
there  is  no  apparent  urgent  need  for  the  proposed  project. 

John  P.  Elliott,  Jr.,  Colorado  066625,  April  25,  1968. 

An  application  for  a  right-of-way  prepermit  to  authorize 
the  construction  of  a  transmission  line  on  Government 
land  for  the  purpose  of  furnishing  electric  power  to 
occupants  who  may  be  trespassers  on  Government  land  is 
properly  rejected. 

Arizona  Public  Service  Co. ,  Arizona  035037,  October  6, 

1965. 

An  application  for  permission  to  commence  the  construc¬ 
tion  of  television  facilities  on  public  land  in  advance 
of  approval  of  a  right-of-way  is  properly  rejected  when 
the  applicant  fails  to  submit  evidence  that  he  can 
obtain  a  license  from  the  Federal  Communications 
Commission. 

Charles  Vanda,  Nevada  062231,  August  30,  1965. 

Where  rights-of-way  applied  for  affect  lands  under  the 
jurisdiction  of  a  government  bureau  or  agency  other  than 
the  Bureau  of  Land  Management,  to  assure  proper  manage¬ 
ment  of  those  lands,  such  rights-of-way  will  be  granted 
subject  to  the  terms  and  conditions  as  may  be  required, 

&nd  as  specified  by  such  bureau  or  agency,  subject  to 
the  terms  and  conditions  of  the  regulations  as  are 
necessary  and  applicable  thereto. 

State  of  Nevada,  Nevada  044411,  etc.,  July  14,  1964; 
Approved  by  the  Department  on  September  16,  1964. 

The  existence  of  a  highway  right-of-way  acquired  prior 
to  a  power  site  withdrawal  will  not  permit  the  allowance 
of  a  right-of-way  grant  to  extend  the  highway  over  the 
power  site  without  the  new  right-of-way  grant  being 
subject  to  the  provisions  of  the  Federal  Power  Act,  but 
this  in  no  way  impinges  upon  the  rights  acquired  prior 
to  the  withdrawal. 

Idaho  Department  of  Highways ,  Idaho  09989,  January  4,  1960. 
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Subpart  2234  -  Rights-of-way  (continued) 

2234.1- 4  -  Approval  of  right-of-way 

Where  failure  to  complete  construction  of  an  electric 
distribution  line  right-of-way  within  5  years  of  the 
grant  was  caused  by  the  unexpected  delay  in  Federal  and 
State  highway  construction  along  the  route  of  the  right- 
of-way,  and  there  is  a  reasonable  prospect  that  the  line 
will  be  completed  as  the  highway  is  constructed  and 
cancellation  of  the  right-of-way  would  not  be  in  the  pub¬ 
lic  interest,  a  decision  cancelling  the  right-of-way 
permit  for  failure  to  timely  complete  the  construction 
requirements  will  be  reversed. 

Matanuska  Electric  Association,  Inc.,  Anchorage  056438, 
September  9,  1968. 

Applications  for  the  construction  of  an  electric  power 
transmission  line  and  a  switch  structure  site  upon  public 
lands  that  are  primarily  valuable  for  their  scenic 
natural  landscapes  are  properly  rejected  where  the 
presence  of  a  switch  structure  site  or  a  power  line 
would  be  incompatible  with  the  preservation  of  those 
scenic  values. 

Garkane  Power  Association,  Inc.,  Utah  0140846,  0141900, 
October  4,  1965. 

2234.1- 5  -  Revocation  or  cancellation 

A  right-of-way  granted  for  a  mobile  radio  relay  station 
must  be  cancelled  where  the  grantee  has  failed  to  comply 
with  the  applicable  laws  and  regulations  with  respect  to 
obtaining  a  permit  to  construct  or  license  to  operate 
the  station  from  the  Federal  Communications  Commission. 

E.  E.  Stickles,  Riverside  06734,  May  22,  1967. 

2234.1- 6  -  Payment  required;  exceptions;  default; 

revision  of  charges 

Where  a  departmental  regulation  provides  that  the  rates 
charged  for  a  right-of-way  may  be  revised  only  after 
notice  and  an  opportunity  for  hearing,  it  is  improper  to 
increase  the  rates  without  following  the  prescribed 
procedure . 

James  W.  Smith  etc.,  Los  Angeles  0163131,  May  16,  1968. 

El  Paso  Natural  Gas  Company,  Arizona  013152,  July  29, 
1966. 
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2234.1-6  -  Payment  required;  exceptions;  default; 
revision  of  charges  (continued) 

It  is  improper  to  demand  additional  rental  for  a  right- 
of-way  where  a  lump-sum  has  previously  been  established 
by  the  Bureau  as  being  the  proper  amount  of  rental  to  be 
charged  for  a  certain  10-year  period  of  the  grant,  based 
on  the  fair  market  value  thereof,  and  this  amount  has 
been  paid  in  full  by  the  grantee  upon  demand. 

Pacific  Telephone  and  Telegraph  Company,  Los  Angeles 
062586,  July  27,  1967. 

Where  the  fair  market  rental  value  of  an  electrical  trans¬ 
mission  site  is  not  disputed  on  appeal,  the  rental  charge 
will  be  the  appraised  amount  determined  by  the  authorized 
officer. 

Oregon  Mobile  Radio  Co. ,  Oregon  05443,  May  3,  1967. 

Where  permission  has  been  granted  to  commence  construction 
work  i‘n  advance  of  formal  approval  of  an  application  for 
a  right-of-way  under  the  Act  of  March  4,  1911,  it  is 
improper  to  require  the  payment  of  a  filing  fee  for  the 
grant  of  such  advance  permission  in  the  absence  of  a 
Departmental  regulation  expressly  providing  for  payment 
of  such  filing  fee,  in  addition  to  the  application  service 
fee  required  by  the  regulations. 

El  Paso  Natural  Gas  Company,  New  Mexico  046334,  June  16, 
1966. 

Where  the  annual  rental  of  a  radio  relay  site  and  access 
road  right-of-way  was  determined  after  a  careful  study 
of  the  rentals  charged  for  a  large  number  of  similar 
sites,  and  the  judgment  exercised  by  the  Bureau's 
appraiser  appears  to  be  reasonable  and  is  based  upon  a 
full  consideration  of  the  facts  involved,  and  there  is 
nothing  in  the  record  showing  that  the  value  figures 
were  arbitrary,  the  reappraisal  will  not  be  disturbed. 

The  Pacific  Telephone  and  Telegraph  Company,  Los  Angeles 
0170409,  October  26,  1965. 

Antennavision  Service  Company,  Inc.,  Arizona  032456, 

July  1,  1964. 
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2234.1-6  -  Payment  required;  exceptions;  default; 
revision  of  charges  (continued) 

Where  it  has  been  determined,  upon  reappraisal,  that  the 
rental  value  of  a  radio  relay  site  does  not  exceed  the 
amount  of  the  appellant's  own  appraisal,  the  case  will  be 
remanded  for  further  processing. 

Arizona  Public  Service  Company,  Arizona  08910,  June  14, 

1965. 

Where  it  has  been  determined  upon  reappraisal  that  the 
rental  for  certain  public  land  for  a  radio  and  microwave 
facility  is  $50  per  annum,  such  reappraisal  will  not  be 
disturbed  in  the  absence  of  positive  evidence  by  the 
right-of-way  applicant  that  it  is  erroneous. 

Atchison,  Topeka  and  Santa  Fe  Railway  Company,  Los  Angeles 
0168289,  May  14,  1965. 

No  rental  charge  will  be  made  for  the  use  of  a  right-of- 
way  operated  for  the  exclusive  needs  of  a  Federal 
governmental  agency. 

El  Paso  Electric  Company,  New  Mexico  0384354,  November  17, 

1964. 

The  "hearing"  provided  for  in  departmental  regulation  43 
CFR  2234.1-6(e)  before  an  "authorized  officer,"  prior  to 
a  revision  of  charges  for  the  use  of  a  right-of-way  is  an 
informal  hearing,  interlocutory  in  nature,  that  is  usually 
conducted  by  a  Land  Office  Manager. 

Mobil  Oil  Company,  BLMA  045000,  October  8,  1965. 

i 

Departmental  regulation  does  not  provide  for  the  use  and 
occupancy,  without  charge,  of  public  land  for  a  right-of- 
way  to  maintain  and  operate  telephone  lines  when  the 
applicant  proposes  to  operate  the  telephone  lines  for  a 
profit. 

General  Telephone  Company  of  Illinois,  BLM-A  055938  (Illinois) , 
December  18,  1961. 
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Subpart  2234  -  Rights-of-way  (continued) 

2234.2- 2  -  For  railroads  and  station  grounds  outside  of  Alaska 

The  Bureau  of  Land  Management  may  not  cancel  any  portion 
of  a  railroad  line  right-of-way  unless  the  Interstate 
Commerce  Commission  first  issues  a  certificate  that  the 
present  or  future  public  convenience  and  necessity  permit 
the  abandonment  thereof.  The  authority  of  the  Commission 
does  not  extend  to  the  abandonment  of  switching  or  side 
tracks  located  wholly  within  one  State,  and  relinquishments 
of  such  switching  or  side  tracks  can  be  accepted  by  the 
Bureau  without  the  necessity  of  a  certificate  from  the 
Interstate  Commerce  Commission. 

Southern  Pacific  Company,  Sacramento  023610,  etc., 

June  21,  1968. 

2234.2- 3  -  For  tramroads  and  logging  roads 

When  a  lumber  company  or  other  purchaser  constructs  a  spur 
road  over  0.  and  C.  lands  in  connection  with  a  timber  sale 
contract,  the  allowance  included  in  the  timber  sale 
appraisal  for  the  estimated  cost  of  construction  of  the 
spur  road  shall  be  considered  to  be  an  investment  of  the 
Government,  and  the  Government  shall  be  entitled  to  receive 
payment  of  a  road  use  fee  when  private  timber  is  moved  over 
the  spur  road. 

Where  a  right-of-way  agreement  providing  for  the  construc¬ 
tion  by  a  private  company  of  spur  roads  over  0.  and  C. 
lands  is  entered  into  after  the  private  company  has  already 
secured  a  right  to  enter  those  lands  under  a  timber  sale 
contract,  and  the  requirements  of  the  right-of-way  agree¬ 
ment  and  the  regulations  are  not  complied  with  insofar  as 
obtaining  the  Bureau's  authorization  for  the  exact  location 
of  the  roads  is  concerned,  any  roads  thereafter  constructed 
while  the  timber  sale  contract  is  still  in  operation  will 
be  deemed  to  have  been  built  pursuant  to  the  timber  sale 
contract . 

A  private  company  which  has  been  granted  the  right  to  use 
a  spur  road  previously  constructed  under  a  timber  sale 
contract  is  under  a  duty  to  maintain  the  road,  but  it  may 


137 


PART  2230  —  SPECIAL  USES  (continued) 

Subpart  2234  -  Rights«of-way  (continued) 

2234.2- 3  -  For  tramroads  and  logging  roads  (continued) 

not  undertake  large  scale  improvements  of  the  road  without 
the  prior  authorization  of  the  Bureau  of  Land  Management, 
nor  may  it  charge  a  road  use  fee  or  maintenance  fee  to 
recoup  the  expenditures  made  to  accomplish  the  unauthorized 
improvements . 

Long- Bell  Lumber  Company,  Oregon  Misc.  69875,  November  24, 
1959. 

2234.2- 5  -  Over  public  lands  under  R.  S.  2477 

Where  a  right-of-way  application  involves  reserved  lands, 
no  rights  to  establish  or  construct  the  highway  will  be 
acquired  by  reason  of  the  filing  of  such  application 
unless  and  until  the  reservation  is  revoked  or  modified 
to  permit  construction  of  the  highway. 

Raynold  I.  Savela,  Fairbanks  028124,  December  28,  1967. 

Section  2477  of  the  Revised  Statutes  (43  U.S.C.,  1952  ed., 
sec.  932)  is  an  unequivocal  grant  of  rights-of-way  for 
highways  over  unreserved  public  lands  without  any  limita¬ 
tion  as  to  the  manner  of  their  establishment.  The  grant 
is  accepted  when  a  public  highway  is  definitely  established 
in  one  of  the  ways  authorized  by  the  laws  of  the  State 
where  the  land  is  located. 

R.  S.  2477  is  not  operative  upon  public  lands  reserved  or 
withdrawn  for  public  uses.  However,  the  reservation  or 
withdrawal  may  be  appropriately  modified  or  revoked, 
whereupon,  without  further  authorization  from  the  Bureau, 
a  highway  may  be  constructed  upon  the  affected  lands 
pursuant  to  R.  S.  2477. 

Oregon  State  Highway  Department ,  Oregon  05741,  October  5, 
1959. 

2234.3  -  For  canals,  ditches  and  reservoirs 

Where  after  an  application  for  a  reservoir  site  right-of- 
way  in  a  national  forest  is  rejected  by  a  decision  of  the 
Land  Office,  the  Forest  Service  advises  that  it  desires  to 
give  further  consideration  to  the  application  for  the  con¬ 
struction  of  a  dam  and  reservoir,  the  decision  will  be  set 
aside  and  the  case  will  be  remanded. 

Silas  Sjinton.  Oregon  015304,  May  22,  1968. 
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2234.3  -  For  canals,  ditches  and  reservoirs  (continued) 

Where  an  application  is  filed  for  a  reservoir  right-of-way 
under  the  Act  of  March  3,  1891,  the  Secretary  or  his  dele¬ 
gate  has  the  authority  to  qualify  his  approval  of  the 
application  with  a  stipulation  requiring  public  access  to 
the  reservoir  site  for  hunting  and  fishing  if  he  deems 
such  a  condition  reasonable  and  in  the  public  interest. 

Meyring  Livestock  Company,  C-662,  March  18,  1968. 

If  a  reservoir  right-of-way  is  allowed  in  conformity  with 
existing  law  and  regulations,  and  the  statutory  regulatory 
requirements  are  met,  the  Bureau  cannot  curtail  the  rights 
granted  by  the  right-of-way. 

A  right-of-way  granted  pursuant  to  the  Act  of  March  3, 
1891,  does  not  empower  the  holder  to  exclude  the  public 
from  fishing. 

Boccardo  Corporation,  Nevada  034530,  March  22,  1960. 

Where  the  parties  in  interest  partially  constructed  a 
reservoir  enlargement  under  a  right-of-way  approved  under 
the  Act  of  March  3,  1891  (43  U.S.C.,  secs.  946-949),  and 
many  years  after  the  expiration  of  the  five  years  allowed 
by  the  act  for  completion  of  the  project  have  not  filed 
proof  of  construction,  such  parties  are  properly  required 
to  file  an  amended  notice  of  location  with  a  map  of  the 
project  as  actually  constructed  and  proof  of  construction 
on  penalty  of  having  the  right-of-way  cancelled  in  accord¬ 
ance  with  the  proviso  of  Section  20  of  the  1891  Act. 

Since  the  decision  in  Great  Northern  Ry.  Co.  v.  United 
States ,  315  U.S.  262  (1942),  the  Department  may  cancel  a 
right-of-way  under  the  1891  Act  without  resorting  to  court 
proceedings . 

Clarence  A.  Nichols,  Jr.,  Denver  033460,  August  22,  1957. 
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2234.4-1  -  Under  Act  of  February  5,  1901  and  March  4,  1911 

Where  subsequent  to  the  granting  of  a  permit  for  a  right- 
of-way  for  an  electric  transmission  line  under  the  Act  of 
February  15,  1901,  the  right-of-way  occupied  by  the  trans¬ 
mission  line  is  reserved  in  patents  issued  for  the  lands, 
subject  to  the  provisions  of  the  Federal  Power  Act  of 
June  10,  1920,  and  the  conditions  and  limitations  of 
Section  24  of  said  Act,  as  amended,  the  permit  will  not 
be  renewed  upon  its  termination,  but  any  continued  use  of 
the  right-of-way  must  be  by  license  issued  by  the  Federal 
Power  Commission. 

San  Diego  Gas  and  Electric  Company,  Los  Angeles  032480, 
April  16,  1968. 

An  applicant  for  a  transmission  line  right-of-way  is 
properly  required  to  submit  the  stipulation  regarding 
surplus  transmission  line  capacity  required  by  departmental 
regulations. 

Southwestern  Public  Service  Company,  New  Mexico  0467884, 
December  15,  1964. 

Where  a  supplement  to  a  contract  between  the  United  States 
and  a  right-of-way  applicant  includes  a  wheeling  agreement 
which  makes  available  to  the  Government  equivalent  wheel¬ 
ing  benefits  to  that  contained  in  the  wheeling  stipulations 
of  the  right-of-way  regulations,  the  stipulation  required 
by  Departmental  regulation  43  CFR  2234.4-l(c) (5)  will  be 
waived  and  the  applicant  need  not  agree  to  be  bound  by 
this  stipulation. 

Public  Service  Company  of  New  Mexico,  New  Mexico  0554585, 
September  22,  1964. 

The  Secretary  of  the  Interior  has  the  statutory  authority 
to  impose  power  marketing  conditions  on  the  grant  of  a 
transmission  line  right-of-way,  and  stipulations  for  this 
purpose  are  proper. 

Southwestern  Public  Service  Company,  New  Mexico  0467873, 
April  6,  1964. 
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2234.4- 1  -  Under  Act  of  February  5,  1901  and  March  4,  1911  (continued) 

An  application  for  a  400*  X  400'  right-of-way  for  a  radio 
transmission  site  is  properly  reduced  to  a  50'  X  50’  area 
where  it  has  been  determined  that  if  the  applicant's 
radiation  interference  problems  cannot  be  solved  on  the 
smaller  tract,  they  will,  likewise,  not  be  solved  on  the 
applied  for  tract. 

State  of  Idaho,  Department  of  Highways,  Idaho  010840, 
011139,  November  23,  1962. 

2234.5- 1  -  For  oil  and  natural  gas  pipe  lines  and  pumping 

plant  sites  under  the  Mineral  Leasing  Act 

While  the  amendatory  Act  of  August  12,  1953  (30  U.S.C.  185) 
provides  that  the  common  carrier  provisions  of  Section  28 
of  the  Act  of  February  25,  1920,  shall  not  apply  to  any 
natural  gas  pipe  line  operated  by  a  public  utility  subject 
to  regulation  by  a  State  or  municipal  regulatory  agency 
having  jurisdiction  to  regulate  the  rates  and  charges  for 
the  sale  of  natural  gas  to  consumers  within  the  State  or 
municipality,  nevertheless,  it  is  mandatory  that  the 
common  carrier  stipulation  be  filed  by  the  applicant 
before  such  a  right-of-way  permit  may  be  issued  to  it. 

Southern  California  Gas  Company,  Sacramento  637,  January  4, 
1968. 

Western  Slope  Gas  Company,  Colorado  029008,  etc.,  March  14, 
1960;  Approved  by  the  Department  on  April  6,  1960. 

2234.6  -  Through  national  forests  (Act  of  February  1,  1905) 

The  Department  of  the  Interior  has  the  duty  to  require 
applicants  for  rights-of-way  in  national  forests  to  agree 
to  such  stipulations  as  may  be  required  by  the  Forest 
Service,  U.  S.  Department  of  Agriculture. 

The  Fish  and  Wildlife  Coordination  Act  is  not  authority 
for  imposing  conditions  or  stipulations  on  rights-of-way 
under  the  Act  of  March  3,  1891. 

George  Edmission,  Denver  056616,  February  21,  1961. 
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Subpart  2234  -  Rights-of-way  (continued) 

2234.6  -  Through  national  forests  (Act  of  February  1,  1905)  (continued) 

A  right-of-way  grant  under  the  Act  of  February  1,  1905, 
continues  only  during  the  period  of  its  beneficial  use 
and  when  the  use  ceases,  action  may  be  taken  by  the 
authorized  officer  to  terminate  the  grant  by  bringing 
adverse  charges  and  instituting  contest  proceedings  for 
that  purpose.  The  hearing  which  is  required  must  be 
held  in  accordance  with  the  applicable  provisions  of  the 
Administrative  Procedure  Act. 

H.  0.  Sphundler,  Sr.,  Buffalo  Placer  Corporation,  Denver 
029057,  October  14,  1958. 

Subpart  2235  -  Leases 

2235.1  -  Airport 


Where  an  airport  lease  application  is  filed  for  a  clear 
zone  easement  over  lands  allegedly  used  or  occupied  by 
Alaska  natives,  the  lease  application  is  not  subject  to 
rejection  until  it  is  determined  that  (1)  the  use  by  the 
proposed  lessee  would  be  an  appropriation  of  the  land 
and  (2)  the  claimed  use  or  occupancy  by  the  Alaska 
natives  constitutes  such  use  and  occupancy  as  to  segre¬ 
gate  the  lands  from  entry  or  appropriation  by  others 
within  the  meaning  of  the  regulations  and  the  Department's 
liberalized  policy  as  to  native  use  and  occupancy. 

Alaska  Department  of  Public  Works,  Division  of  Aviation, 

Fairbanks  23,  March  6,  1968. 

Where  on  appeal  from  a  decision  to  show  cause  why  an  air¬ 
port  lease  should  not  be  cancelled  the  lessee  makes  such 
a  showing  as  merits  further  consideration,  the  case  will 
be  remanded. 

City  of  Barstow,  California,  Los  Angeles  0167488, 

November  17 ,  1967 . 

Where  the  Federal  Aviation  Agency  has  recommended  that 
land  applied  for  is  suitable  for  airport  purposes  and  that 
it  would  be  desirable  to  have  an  airport  located  in  the 
area,  3  land  office  decision  rejecting  an  airport  lease 
application  solely  on  the  ground  that  there  is  no  foresee¬ 
able  need  for  an  airport  will  be  reversed  upon  an  adequate 
showing  of  need  by  the  applicant,  and  the  case  will  be 
remanded  for  further  consideration  of  the  application. 

Hudson  Oil  Company  of  Missouri,  Inc.,  Nevada  065080, 
September  22,  1965. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2235  -  Leases  (continued) 

2235.1  -  Airport  (continued) 

An  application  for  an  airport  lease  is  properly  rejected 
where  the  land  in  the  vicinity  is  sparsely  settled  and 
the  existing  public  airport  facility,  located  within  5 
miles  of  the  applied-for  land,  is  adequate  to  serve  the 
present  needs  of  the  area. 

Silver  Bear  Development,  Inc.,  Nevada  061468,  July  22, 

1964. 

An  airport  lease  is  properly  cancelled  where  the  lessee 
allows  the  buildings  and  other  improvements  on  the  premises 
tc  deterioriate  beyond  use  and  also  rents  advertising  space 
(road-side  signboards)  on  the  airport  premises  to  others 
for  a  fee. 

Orchard  Mesa  Airport,  Inc.,  Denver  055936,  October  12, 

1962.  ! 

Subpart  2236  -  Permits 
2236.0-2  -  Objectives 

A  special  land  use  permit  will  not  be  issued  in  any  case 
where  the  provisions  of  the  existing  public  land  laws  may 
be  invoked . 

Farm  Development  Corporation,  Idaho  017286,  etc., 

February  23,  1968. 

Charles  Kaskela  and  Elbert  L.  Clark,  Riverside  184, 

April  26,  1967. 

George  P.  and  Lyda  M.  Hinsdale,  Oregon  013863,  April  23, 
1964;  Approved  by  the  Department  on  May  22,  1964. 

An  application  for  a  special  land  use  permit  to  occupy 
public  land  as  a  site  for  storing  pipe  and  equipment  is 
properly  rejected  where  the  desired  land  lies  within  the 
limits  of  a  town  and  is  immediately  adjacent  to  a  paved 
State  highway,  and  the  granting  of  a  permit  for  such  pur¬ 
poses  would  conflict  with  the  town's  zoning  ordinances  and 
would  not  be  in  accord  with  the  natural  beauty  concept. 

Craig  Steel,  and  Salvage  Company,  Colorado  057844, 

October  20j  1965. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2236  -  Permits  (continued) 

2236.0-2  -  Objectives  (continued) 

An  application  for  a  special  land  use  permit  for  the 
purpose  of  drilling  a  well  in  connection  with  an  applied 
for  desert  land  entry  will  be  rejected  where  the  applica¬ 
tion  fdr  the  desert  land  entry  cannot  be  allowed. 

Charles  Cotton,  Riverside  05264,  March  3,  1965. 

2236.0-7  -  Availability  of  land 

A  special  land  use  permit  may  be  issued  for  land  adminis¬ 
tered  by  this  Department  although  the  land  may  have  been 
withdrawn  by  act  of  Congress,  Executive  Order,  or  public 
land  order,  if  the  proposed  use  is  not  inconsistent  with 
the  purposes  of  the  withdrawal. 

Land  within  a  townsite  reserve  which  has  not  been  surveyed 
cannot  be  obtained  by  an  applicant  under  the  regulations 
relating  to  the  disposal  of  such  lands;  therefore,  it  is 
improper  to  reject  an  application  for  a  special  land  use 
permit  for  such  lands  on  the  ground  that  townsite  laws 
may  be  invoked . 

Mrs.  W.  R.  Simons,  Anchorage  023652,  January  23,  1958. 
2236.3  -  Rental  charges 

A  special  land  use  permit  for  the  maintenance  of  an  adver¬ 
tising  display  sign  on  public  land  is  properly  cancelled 
where  the  permittee  fails  to  pay  timely  the  advance  annual 
rental  required  by  the  terms  of  the  permit  and  the  provi¬ 
sions  of  the  regulations. 

Lee  M.  Wengler,  Riverside  05578,  May  2,  1966. 

2236.4-1  -  Occupancy  of  land  prior  to  permit 

An  applicant  for  a  special  land  use  permit  is  not  entitled 
to  occupy  the  land  prior  to  the  issuance  of  the  permit , 
and  any  such  occupancy  prior  to  the  issuance  of  the  permit 
is  prohibited. 

Farm  Development  Corporation,  Idaho  017286,  etc., 

February  23,  1968. 
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PART  2230  --  SPECIAL  USES  (continued) 

Subpart  2236  -  Permits  (continued) 

2236.6  -  Advertising  displays 

The  maintenance  of  advertising  displays  on  the  public  lands 
without  permission  is  unauthorized.  A  special  land  use 
permit  for  advertising  displays  will  be  denied  where  it  is 
determined  that  it  is  not  in  the  public  interest  to  allow 
erection  and  maintenance  thereof,  and  where  denial  is  neces¬ 
sary  to  preserve  for  the  public  significant  scenic  and 
other  recreational  values. 

Snarr  Advertising,  Inc.,  Arizona  1219,  1220,  1221, 

February  23,  1968. 

A  decision  summarily  cancelling  a  special  land  use  permit 
for  failure  to  comply  with  a  nominal  administrative  condi¬ 
tion  imposed  by  the  District  Manager  will  be  reversed 
where  it  is  apparent  that  the  permittees'  omission  was 
harmless  and  inadvertent  oversight. 

Lloyd  S.  and  Catherine  A.  Sample,  Riverside  291, 

February  2,  1968. 

An  application  for  a  special  land  use  permit  to  erect  an 
advertising  display  sign  on  public  land  located  in  the 
vicinity  of  an  uncluttered  and  scenic  public  highway  is 
properly  rejected. 

Claude  C.  Murray,  Jr.,  Arizona  441,  May  3,  1967. 

Lee  M.  Wengler,  Riverside  05575,  May  2,  1966. 
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PART  2240  --  SALES  AND  EXCHANGES 


Subpart  2241  -  Alaska  Public  Sales  Act 

To  be  entitled  to  a  patent  under  the  Alaska  Public  Sales 
Act  the  holder  of  a  certificate  of  purchase  must,  within 
three  years  from  the  date  of  issuance  of  the  certificate, 
show  that  he  has  improved  the  land  in  substantial  compli¬ 
ance  with  his  approved  land  utilization  program  and  that 
the  land  has  been  used  for  the  purpose  for  which  it  was 
sold  for  an  aggregate  period  of  not  less  than  six  months. 

Raymond  A.  Stirewalt,  Fairbanks  010783,  etc.,  April  24, 
1961. 

Subpart  2242  -  Towns ites 

2242.2-3  -  Notice  to  be  issued;  preemption  proofs;  public 
sale  of  unclaimed  lots 

It  is  proper  to  reject  a  preemption  claim  for  a  townsite 
lot  which  has  been  identified  as  lying  within  a  flood 
plane  area. 

Don  Holzhey,  Montana  7885,  September  25,  1968. 

2242.9-2  -  Townsites  entered  by  trustee 

The  interest  which  private  occupants  have  prior  to  the 
conveyance  of  title  by  the  townsite  trustee  is  merely 
a  preference  right  of  purchase  because  of  occupancy  of 
the  land. 

J.  E.  Johnson  &  Company,  Townsites:  Ketchikan  Indian 
Possessions,  U.  S.  Survey  1990  Pending,  January  24,  1963. 

The  mere  petitioning  by  the  residents  of  a  de  facto  town 
site  in  Alaska  for  the  survey  of  the  exterior  lines  of 
the  proposed  town  site  does  not  segregate  the  land 
involved  from  the  public  domain,  and  a  notice  of  loca¬ 
tion  of  a  homesite  should  not  be  rejected  solely  because 
it  is  within  the  area  for  which  the  survey  has  been 
requested. 

Alvin  R.  Aspelund,  Anchorage  029661,  January  30,  1959. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2242  -  Townsites  (continued) 

2242.9-3  -  Indian  possessions  in  trustee  towns;  native  towns 

An  application  for  a  deed  to  a  town  lot  presented  under 
the  Act  of  May  25,  1926,  is  properly  rejected  where  the 
appellants  fail  to  show  that  they  were  in  possession  of 
and  actually  occupying  the  lot  on  the  date  of  the  final 
approval  of  the  subdivisional  survey. 

Rose  L.  Miller,  Melba  J.  Wallace,  Juneau  Indian  Village, 
USS  4694,  Lot  6,  Block  2,  June  16,  1966. 

Phillip  Joseph,  Juneau  Indian  Village,  USS  4694,  Lot  6, 
Block  5,  April  28,  1966. 

Land  within  a  townsite  reserve  which  has  not  been  surveyed 
cannot  be  obtained  by  an  applicant  under  the  regulations 
relating  to  the  disposal  of  such  lands)  therefore,  it  is 
improper  to  reject  an  application  for  a  special  land-use 
permit  for  such  lands  on  the  ground  that  townsite  laws 
may  be  invoked. 

Mrs.  W.  R.  Simons,  Anchorage  023652,  January  23,  1958. 
Subpart  2243  -  Public  Sales 

A  distribution  of  land  offered  at  public  sale  among  the 
preference  right  claimants  will  not  be  upheld  where  (1) 
the  latest  official  survey  does  not  clearly  delimit  the 
boundaries  of  the  sale  tract  and  the  adjoining  unsur¬ 
veyed  lands,  (2)  there  is  no  assurance  that  the  sale 
tract  is  isolated  and  disconnected  as  required  by  the 
public  sale  law,  and  (3)  it  is  not  clear  whether  the 
appraisal  is  an  accurate  evaluation  of  the  sale  tract. 

Edward  L.  Hunter,  et  al. ,  NM  772  (Oklahoma),  August  28, 
1967. 

*  , 

Mrs.  Vernon  J.  Bass  et  al.,  NM  951  (Oklahoma),  July  7, 
1967. 

A  public  sale  and  homestead  application  will  be  rejected 
and  a  homestead  petition-application  will  be  denied 
where  it  appears  that  the  lands  involved  are  potentially 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

valuable  for  residential,  commercial,  or  other  urban  or 
community  use  and  are  not  suitable  for  agricultural 
development . 

Cold  Spring  Ranches,  Inc,  et  al.,  Nevada  058992  etc., 
December  20,  1966;  Approved  by  the  Department  on 
December  20,  1966. 

Public  lands  will  not  be  classified  for  either  desert 
land  entry  or  public  sale  where  it  is  determined  that 
their  transfer  into  private  ownership  will  result  in 
the  removal  of  additional  groundwater  from  a  critical 
groundwater  area  which,  in  turn,  would  either  endanger 
the  supply  of  adequate  water  for  existing  users  or 
encourage  the  unwise  dissipation  of  water  reserves. 

Clarence  A.  Parr,  Edwin  Harold  Calder,  Idaho  012046, 
015156,  May  20,  1966;  Approved  by  the  Department  on 
July  1,  1966. 

A  protest  made  by  a  public  sale  applicant  against  the 
classification  of  the  applied  for  land  for  indemnity 
school-land  selection  will  be  dismissed  even  though  the 
public  sale  application  was  filed  first,  where  it  is 
determined  that  the  land  is  more  suitable  for  indemnity 
selection  pursuant  to  a  petition-application  subse¬ 
quently  filed  by  the  State  of  California,  because 
disposal  of  the  land  to  the  State  would  assure  the 
achievement  of  the  maximum  uses  of  the  land  consistent 
with  State  and  Federal  programs  for  land  management . 

Julia  Lindsay,  State  of  California,  Sacramento  063368, 
079131,  July  27,  1966;  Approved  by  the  Department  on 
August  4,  1966. 

See  also:  County  of  Sonoma,  John  Francis  Knopf  et  al., 

Sacramento  046652  etc.,  July  7,  1965;  Approved 
by  the  Department  on  August  10,  1965. 

The  proposed  sale  of  public  lands  will  be  suspended  where 
it  is  determined  such  disposal  would  adversely  affect  a 
grazing  licensee  until  after  the  effective  date  of  title 


148 


FART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

transfer  of  his  privately-owned  lands  to  which  the  grazing 
privileges  are  attached  and  at  which  time  the  grazing 
licensee  intends  to  retire  from  the  livestock  business. 

George  N.  Ritzakis,  Utah  060708,  September  30,  1965. 

See  also:  Fred  J.  Tripp  et  al. ,  Idaho  013793,  etc., 

January  11,  1965. 

A  public  sale  will  not  be  vacated  where  action  under  a 
previous  public  sale  offering  of  the  same  land  has  become 
final  and  the  appellant  has  presented  no  reason  on  appeal 
which  would  warrant  vacating  the  present  sale  of  the  land. 

A.  Douglas  Grover,  Utah  0140587,  June  8,  1965. 

Where  subsequent  to  the  filing  of  an  appeal  in  connection 
with  an  application  for  the  public  sale  of  land  additional 
information  is  assembled  which  warrants  reconsideration 
of  the  application,  the  case  will  be  remanded  for  further 
consideration. 

John  H.  Wallace,  Sacramento  075911,  January  5,  1965. 

A  protest  against  the  appraised  value  of  land  classified 
as  proper  for  sale  pursuant  to  a  public  sale  application 
must  be  dismissed  when  the  protestant  fails  to  submit 
substantial,  positive  evidence  showing  the  appraisal  to 
be  erroneous. 

George  Marion  Grieb,  Sacramento  060276,  September  18,  1964. 

The  protests  of  grazing  permittees  are  properly  dismissed 
where  the  lands  have  been  classified  for  public  sale 
because  their  highest  and  best  use  is  for  rural  homesite 
development . 

Andrew  A.  Santillanes  et  al.,  New  Mexico  0384644,  July  22, 
1964. 

A  protest  against  a  public  sale  must  be  dismissed  when  the 
lands  are  properly  classified  for  disposition  at  public 
auction,  and  it  is  in  the  public  interest  to  dispose  of 
the  land  by  public  sale. 

Dewey  Anderson;  Gilbert  R.  Azevedo ,  et  al.;  Ethel  L. 

Frost ,  et  al .  ,  Sacramento  074023,  June  2,  1964;  Approved 
by  the  Department  on  August  20,  1964. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.0-5  -  Definitions 

A  public  sale  application  is  properly  rejected  where  the 
lands  involved  have  been  withdrawn  from  entry  or  disposi¬ 
tion  by  Executive  Order  No.  5327,  approved  April  15,  1930. 

Miles  McDaniel,  Colorado  0115607,  March  28,  1966. 

A  petition-application  filed  for  the  sale  of  public  land 
which  is  withdrawn  for  oil  shale  development  by  E.O.  5327, 
April  15,  1930,  and  also  withdrawn  for  reclamation  pur¬ 
poses  in  connection  with  the  Flaming  Gorge  Project, 

Wyoming,  must  be  rejected  and  cannot  be  held  suspended 
awaiting  the  possible  restoration  of  the  land  from  these 
withdrawals . 

Mary  M.  Young,  Wyoming  4367,  October  6,  1967. 

Bob  and  Ad  Lee  Travis ,  Idaho  017169,  April  20,  1966. 

Lawrence  C.  Wall,  Jr. ,  Utah  0140796,  0141896,  March  29, 
1965;  Approved  by  the  Department  on  April  7,  1965. 

Katherine  C.  Slattery,  Nevada  062209,  June  11,  1964. 

Where  the  fair  market  value  appraisals  of  public  land 
indicate  that  they  are  based  upon  obsolete  or  unanalyzed 
sales  data,  the  case  will  be  remanded  for  further 
consideration. 

Herman  A.  Gschwind,  New  Mexico  0556237,  May  31,  1967. 

2243.0-7  -  Lands  subject  to  sale 

A  Bureau  appraisal  of  public  land  to  be  offered  for  sale 
at  public  auction  will  not  be  disturbed  in  the  absence 
of  substantial  positive  evidence  showing  that  the  appraisal 
is  erroneous.  The  ultimate  test  of  the  fair  market  value 
of  the  land  involved  will  be  the  public  bidding  at  the 
sale. 

Mrs.  Wayland  Phillips,  Colorado  0115608,  June  12,  1968. 
Elaine  G.  Kerns,  Sacramento  075392,  etc.,  June  26,  1964. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 


Subpart  2243  -  Public  Sales  (continued) 

2243.0-7  -  Lands  subject  to  sale  (continued) 

A  public  sale  will  be  cancelled  where  it  appears  that 
the  lands  were  offered  for  sale  at  an  erroneously 
appraised  price  and  the  bid  of  the  successful  purchaser 
was  lower  than  the  fair  market  value  of  the  lands  at 
the  date  of  the  sale. 

Phillip  T.  Garigan,  et  al. ,  Arizona  Contest  012473, 

December  8,  1965;  Approved  by  the  Department  on  April  12, 

1966. 

Where  the  high  bid  in  a  public  sale  is  rejected  because 
the  parcel  of  land  had  been  determined,  upon  reappraisal, 
to  have  substantially  increased  in  value  due  to  ’much 
recent  activity"  and  such  recent  activity  is  not  reflected 
in  the  reappraisal  report  or  the  information  in  the  case 
record,  the  case  will  be  remanded  for  further  consideration. 

Charles  N.  Eischem,  Sacramento  079220,  July  7,  1966. 

mmm  .  ■  ■  ■■■  — 

It  is  proper  to  reject  a  public  sale  application  for  land 
applied  for  as  an  Indian  allotment,  which  land  was  settled 
upon  many  years  ago  by  the  Indian  allotment  applicant  or 
his  ancestors,  and  the  Indian  allotment  applicant  still 
maintains  his  home  on  the  land. 

Steptoe  Ranch  Company,  John  Stanton,  Jr.,  Nevada  060248, 
065857,  February  1,  1966. 

A  public  sale  petition-application  is  properly  rejected 
when  the  land  applied  for  has  been  classified  for  disposal 
under  the  Recreation  and  Public  Purposes  Act. 

A  petition-application  for  the  public  sale  of  land  as  an 
isolated  tract  must  be  rejected  where  it  shows  upon  its 
face  that  the  land  is  not  completely  surrounded  by  lands 
held  in  non-Federal  ownership.  A  county  road  on  Public 
Domain  land  does  not  serve  to  divide  the  land  into  two 
parcels  so  as  to  create  an  isolated  tract  under  the  mean¬ 
ing  of  the  Departmental  regulations. 

Jean  Chipp,  Wyoming  2929,  May  31,  1967. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.0-7  -  Lands  subject  to  sale  (continued) 

A  public  sale  application  will  be  rejected  and  a  petition- 
application  will  be  denied  when  it  is  determined  that  the 
lands  Applied  for  should  be  retained  in  public  ownership 
for  the  purpose  of  making  private  exchanges  in  aid  of  a 
federal  program  pursuant  to  the  Act  of  September  13,  1962. 

Crofoot  Lumber,  Inc.,  James  E.  Busch  and  Alfred  F.  Antoni, 

Sacramento  061942,  077632,  August  20,  1965;  Approved  by 
the  Department  on  August  30,  1965. 

A  public  sale  application  will  be  rejected  when  it  is 
determined  that  the  land  applied  for  should  be  retained 
in  public  ownership  for  public  recreation  purposes. 

Seventh  Day  Adventist  Church,  L.  C.  Bliss  and  Sons  Live¬ 

stock  Company,  County  of  Del  Norte,  Sacramento  072940, 
etc.,  August  13,  1965;  Approved  by  the  Department  on 
August  25,  1965. 

Alvin  H.  Fry,  Nevada  060364,  June  23,  1964. 

Te jon  Ranch  Company,  Riverside  03300,  etc. ,  September  30, 
1964. 

It  is  not  proper  to  order  into  market  for  public  sale 
lands  that  are  needed  and  have  been  used  for  many  years 
for  an  overnight  stop  for  the  trailing  of  livestock. 

Luther  M.  Reed,  Smith  Shelton,  Colorado  089625,  0109931, 
March  17,  1965;  Approved  by  the  Department  on  March  23,  1965 

See  also:  Robert  C.  Gibson,  Idaho  013775,  November  17,  1964 

Lands  sre  properly  classified  as  not  subject  to  disposal 
at  public  sale  when  sale  of  such  lands  would  not  serve  a 
sound  public  purpose  or  improve  the  management  of  the 
public  lands. 

Joseph  Perley  Lewis,  Arizona  023522,  January  7,  1965. 

William  Henrick,  Vivian  Eileen  Henrick,  Arizona  032555, 

July  2,  1964. 

Morris  A.  Bolinger,  Washington  04798,  November  4,  1963. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.0-7  -  Lands  subject  to  sale  (continued) 

The  public  sale  law  being  a  permissive  statute,  the 
determination  whether  or  not  lands  applied  for  thereunder 
shall  be  disposed  of  at  public  sale  is  within  the  discre¬ 
tionary  authority  vested  in  the  Secretary  of  the  Interior, 
or  his  duly  authorized  delegate.  It  is  proper  to  reject 
a  public  sale  application  where  the  lands  applied  for 
have  been  classified  as  unsuitable  for  sale  at  public 
auction  because  of  their  intensive  potential  for  public 
use  or  residential  development,  and  the  applicant  has 
not  shown  that  this  classification  is  in  error. 

Kenneth  G.  Cook,  Idaho  013953,  May  1,  1964. 

Where  land  is  more  valuable  for  timber  production  and 
recreational  uses,  it  is  proper  to  refuse  to  classify 
it  for  disposal  under  the  public  sale  law. 

George  W.  Yee ,  M.D. ,  Sacramento  073660,  March  13,  1964; 
Approved  by  Assistant  Secretary  Carver  on  April  9,  1964. 

Barbara  Marshall,  Sacramento  072909,  April  22,  1964. 

Chester  M.  Mason,  Colorado  0107401,  January  8,  1964. 

Paul  J.  Van  Brocklin,  Loren  H.  Cantrell,  Sacramento 
075751,  January  6,  1964. 

A  public  sale  is  properly  cancelled  where,  prior  to  the 
issuance  of  a  cash  certificate,  it  is  determined  that 
the  land  involved  is  needed  for  an  exchange  for  privately 
owned  land  located  within  the  boundaries  of  the 
California  Point  Reyes  National  Seashore. 

Benjamin  Fireman,  Sacramento  078535,  January  13,  1965; 
Approved  by  the  Department  on  January  18,  1965. 

A  public  sale  application  must  be  rejected  where  the  land 
is  classified  as  valuable  for  phosphate  and  the  Geological 
Survey  finds  that  the  disposal  of  the  surface  rights 
would  unreasonably  interfere  with  operations  under  the 
mineral  leasing  laws. 

John  0.  Wallace,  Idaho  016720,  February  1,  1966. 


153 


PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.0-7  -  Lands  subject  to  sale  (continued) 

A  public  sale  application  must  be  rejected  where  the  land 
is  classified  as  valuable  for  coal,  and  the  Geological 
Survey  finds  that  the  disposal  of  the  land  would  unrea¬ 
sonably  interfere  with  operations  under  the  mineral 
leasing  laws. 

Donald  K.  Walker,  Utah  0113230,  September  21,  1964. 

Land  valuable  for  gold  is  not  subject  to  public  sale. 

t 

Claude  C.  Carter,  Sacramento  072907,  June  5,  1964. 

It  is  not  proper  to  order  into  market  and  sell  part  of 
a  large  block  of  public  lands  when  the  disposal  thereof 
would  not  serve  a  sound  public  purpose,  would  complicate 
management  by  the  Bureau,  and  would  interfere  with  the 
public  uses  of  the  remaining  public  lands  in  the  block. 

Margie  R.  Shelton  et  al.,  Colorado  0104100,  etc., 

June  9,  1964;  Approved  by  the  Department  on  July  9,  1964. 

See  also:  0.  L.  Bender,  Thomas  F.  Brough  et  al., 

Arizona  034984,  etc.,  May  28,  1968. 

Lands  valuable  for  minerals  locatable  under  the  mineral 
leasing  laws,  such  as  coal,  etc.,  are  not  subject  to 
sale  under  the  public  sale  law,  and  a  public  sale  appli¬ 
cation  for  such  lands  is  properly  rejected. 

Donald  K.  Walker,  Utah  0113230,  June  30,  1964. 

Iola  E.  Heberlie  Andrews,  Sacramento  060155,  June  2,  1964. 

Public  land  which  lies  on  both  sides  of  a  proposed  major 
interstate  and  National  Defense  highway,  with  selected 
locations  for  interchanges  and  limited  access  to  the 
freeway  by  the  U.  S.  Bureau  of  Public  Roads  in  coordina¬ 
tion  with  the  State  of  California,  is  properly  classified 
for  retention  in  Federal  ownership  pending  the  completion 
of  the  freeway  and  a  realistic  evaluation  made  of  the 
land  use  situation  surrounding  the  area. 

Joseph  L.  Chiriaco,  Riverside  02724,  December  23,  1963. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 
Subpart  2243  -  Public  Sales  (continued) 


2243.0-7  -  Lands  subject  to  sale  (continued) 

It  is  proper  to  reject  a  public  sale  application  for  lands 
consisting  of  small  fractions  of  public  land  not  designated 
with  official  lot  numbers  and  acreages  to  form  the  basis 
for  a  patent,  and  no  public  interest  would  be  served  by 
suspending  the  application  to  await  completion  of  a 
resurvey  and  the  filing  of  the  official  plat  of  resurvey 
in  order  to  describe  the  lands  properly. 

Alfred  E.  Koenig,  Colorado  084057,  October  25,  1963. 

Lands  withdrawn  for  transmission-line  purposes  only  are 
open  to  location,  entry,  or  selection,  subject  to  any 
existing  right-of-way  under  Section  24  of  the  Federal  Water 
Power  Act . 

Lewis  F.  Freudenthal,  Wyoming  090923,  October  19,  1961. 

Lands  applied  for  which  are  contiguous  to  a  section  for 
a  distance  of  5.54  chains  because  of  a  surveying  offset 
are  not  an  isolated  tract  under  the  pertinent  regulations 
and  are  not  subject  to  public  sale. 

Southern  Pacific  Company,  Nevada  052122,  February  21, 

1962. 

The  Bureau  will  not  proceed  with  a  public  sale  where  it 
is  a  matter  of  record  that  the  land  to  be  sold  is 
embraced  in  a  mining  claim.  Neither  will  the  Bureau 
initiate  a  contest  against  the  mining  claim  unless  there 
is  an  immediate  public  interest  requiring  the  elimina¬ 
tion  of  the  mineral  conflict. 

J.  L.  McCauley,  New  Mexico  07449,  February  20,  1961. 

Herbert  L.  Kast ,  Arizona  08099,  April  21,  1958. 

Though  lands  included  in  a  materials  site  permit  to  the 
Department  of  Highways,  State  of  Idaho,  may  be  subject  to 
public  sale,  lands  required  by  the  Highway  Department  for 
materials  they  contain  cannot  properly  be  classified  for 
publip  sale  since  removal  of  the  surface  soil  would  con¬ 
flict  directly  with  any  surface  use  of  the  lands  as  well 
as  jeopardize  the  maintenance  of  any  improvements  placed 
on  th£  lands  in  connection  with  the  surface  use. 

Johnnie  S.  Turner,  Idaho  04548,  October  30,  1959. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 


Subpart  2243  -  Public  Sales  (continued) 

2243.1  -  Procedures  under  R.S.  2455 

Where  public  sale  regulations  are  revised  after  an  appli¬ 
cation  for  public  sale  is  filed  but  before  the  sale  is 
held  and  where  no  rights  have  vested  in  the  applicant 
which  would  be  violated  by  the  requirements  of  the  new 
regulations,  the  application  should  be  processed  in  con¬ 
formity  with  the  new  regulations  without  regard  to  the 
time  whan  the  application  was  filed. 

Dorothea  G.  Gridley,  Melvin  A.  Stevenson,  Sacramento 
076406,  January  19,  1966. 

It  is  improper  to  reject  the  high  bid  and  vacate  a  public 
sale  of  land  sold  to  a  person  other  than  the  applicant 
because  of  the  failure  of  the  purchaser  to  reimburse  the 
applicant  for  a  proportionate  share  of  the  publication 
costs  within  10  days  after  being  declared  the  purchaser 
on  the  basis  of  the  provisions  of  a  regulation  that  was 
obsolete  at  the  time  the  sale  was  held. 

L.  V.  Redfield,  Nevada  059057,  November  8,  1965. 

2243.1- 1  -  Petition;  application 

The  public  sales  regulations  require  the  application  to 
be  signed  by  the  applicant.  An  application  signed  by 
one  party  as  agent  for  others  cannot  be  recognized  except 
as  to  the  person  signing. 

Margie  R.  Shelton  et  al.,  Colorado  0104100,  etc., 

June  9,  1964;  Approved  by  Assistant  Secretary  Carver 
on  July  9,  1964. 

2243.1- 4  -  Action  at  close  of  bidding 

An  award  of  lands  offered  at  public  sale  between  two 
preference-right  claimants  which  denies  any  award  to  a 
third  preference-right  claimant  will  not  be  disturbed 
where  no  convincing  evidence  has  been  presented  show¬ 
ing  that  the  award  was  unfair  or  based  upon  material 
error,  and  the  award  appears  to  have  been  made  on  the 
basis  of  need,  topography  of  the  lands,  desirable  land 
use  pattern,  and  historical  use  of  the  land. 

May  K.  Schwabacher  v.  Robert  A.  Springman  and  Edward  D. 
Finnegan,  Wyoming  0325940,  May  7,  1968. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.1-4  -  Action  at  close  of  bidding  (continued) 

Where  a  public  sale  tract  was  awarded  to  one  of  the  two 
preference-right  applicants  without  affording  them  an 
opportunity  to  agree  between  themselves  upon  a  division 
of  the  tract  and  the  award  is  not  supported  by  adequate 
evidence  in  the  case  record,  the  decision  making  the 
award  will  be  reversed  and  the  case  will  be  remanded 
for  further  consideration. 

Darrell  Stinson,  New  Mexico  754  (Okla.) ,  November  27, 
1967  . 

Where  the  certificate  of  ownership  submitted  by  the 
preference-right  claimants  shows  that  they  own  the  land 
adjoining  the  sale  tracts,  an  objection  by  the  high 
bidder  that  a  road  separates  the  claimants’  land  from 
the  sales  tracts  can  be  given  no  consideration  in  the 
absence  of  evidence  shewing  that  the  land  occupied  by 
the  road  is  owned  by  another  in  fee  simple. 

An  allegation  by  a  high  bidder  at  a  public  sale  that 
the  preference  right  asserted  by  a  guardian  on  behalf 
of  his  minor  ward  is  invalid  because  the  purchase  has 
not  been  approved  by  the  court  as  required  by  state 
statute  will  not  support  a  rejection  of  the  preference 
right. 

Jerome  B.  Smith,  Robert  L.  Melcher  et  al.,  Oregon 
017523  (Wash.),  March  27,  1968. 

An  owner  of  land  contiguous  to  land  offered  at  public 
sale  who  does  not  file  proof  of  ownership  of  the  con¬ 
tiguous  land  as  of  the  date  specified  by  the  authorized 
officer  loses  his  preference  right  as  to  that  sale 
despite  a  showing  on  appeal  that  an  error  was  made  by 
the  abstract  company  employed  by  him  to  furnish  the 
certificate. 

Floyd  J.  Whittaker,  Idaho  016007,  March  6,  1968. 
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PART  2240  —  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.1-4  -  Action  at  close  of  bidding  (continued) 

Although  a  contiguous  owner  has  a  statutory  preference 
right  to  purchase  land  offered  at  a  public  sale,  that 
right  is  merely  inchoate  and  the  right  to  purchase  must 
be  rejected  where  the  claimant  does  not  comply  with  the 
clear  and  mandatory  provisions  of  the  regulations. 

One  who  fails  to  submit  satisfactory  proof  of  ownership 
of  lands  contiguous  to  the  lands  offered  at  a  public 
sale  within  the  30  days  after  the  date  of  the  sale  loses 
his  preference  right  to  purchase  the  lands. 

James  E.  Zajic,  New  Mexico  02560311  (Oklahoma), 

January  2,  1968. 

Ruth  Cross,  NM  230  and  231  out  of  New  Mexico  0558401 
(Oklahoma) ,  May  17 ,  1967 . 

When  two  preference-right  claimants  cannot  agree  as  to 
a  division  of  land,  it  is  proper  for  the  land  office  to 
award  all  the  tract  to  one  claimant  when  considerations 
of  topography,  desirable  use,  land  pattern,  historical 
use  and  need  for  the  land  favor  the  one  claimant.  Such 
an  award  will  not  be  disturbed  in  the  absence  of  con¬ 
vincing  evidence  that  the  award  was  unfair  or  based 
upon  material  error,  and  the  award  appears  to  have  been 
made  properly. 

David  Peter  Burns,  Wyoming  0311787,  February  9,  1968. 

Lafayette  Dunn,  Fernando  F.  Montoya,  Colorado  0125478, 
September  22 ,  1967 . 

Jose  I.  Garcia,  New  Mexico  0559116,  October  12,  1966. 

Dorothea  G.  Gridley,  Melvin  A.  Stevenson,  Sacramento 
076406,  January  19,  1966. 

Lauro  G.  Guaderrama ,  New  Mexico  073521,  March  10,  1961. 
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PART  2240  —  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.1-4  -  Action  at  close  of  bidding  (continued) 

Where  a  group  of  four  preference-right  applicants  in  a 
public  sale  submitted  a  certificate  of  ownership  of 
adjoining  land,  showing  that  they  have  the  undivided 
whole  title  in  fee  to  such  land,  they  cannot  be  deprived 
of  their  preference  right  to  purchase  the  land  offered 
for  sale  merely  because  only  three  of  those  four  persons 
had  participated  in  the  sale  as  the  high  bidders.  The 
exercise  of  the  right  to  bid  at  the  sale  and  the  subse¬ 
quent  assertion  of  a  preference  right  to  purchase  are 
not  related. 

Charles  W.  Morris  et  al«,  Andrew  G.  Sharf  et  ux.. 

Riverside  07419,  October  3,  1966. 

Persons  declared  by  the  authorized  officer  to  be  the 
high  bidders  for  lands  offered  at  public  sale  are 
properly  bound  by  their  bid  and  the  regulations  to  com¬ 
plete  purchase  of  the  lands  where  the  showing  made  is 
found  insufficient  to  warrant  their  release  therefrom. 

George  A,  Darrow,  John  Davidian,  Riverside  05238, 

December  2,  1964. 

One  who  is  the  surviving  joint  tenant  is  the  whole 
owner  of  the  fee  title  and  is  properly  declared  the 
preference  right  owner  of  the  contiguous  Land. 

Acoma  Associates,  Inc,  v.  Iroogene  McClure  Curtis,  New 
Mexico  0510531,  April  6,  1964. 

The  holders  of  land  as  tenant s-in-coramon  qualify  as 
preference-right  bidders  for  adjoining  land  offered  for 
public  sale  where  it  is  shown  that  the  person  asserting 
the  preference  right  was  also  acting  on  behalf  of  his 
co-tenants. 

Wilson  C.  Skeet ,  New  Mexico  614,  August  15,  1968. 

Dick  and  Frank  Swaggart ,  New  Mexico  3132,  January  18,  1968. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.1-4  -  Action  at  close  of  bidding  (continued) 

A  person  who  owns  lands  adjoining  a  single  subdivision 
of  a  tract  consisting  of  two  or  more  contiguous  sub¬ 
divisions  is  an  owner  of  land  contiguous  to  the  entire 
tract  within  the  meaning  of  Rev.  Statutes  2455  (1875) , 
as  amended,  granting  owners  of  contiguous  land  a  pref¬ 
erence  right  to  purchase  isolated  tracts  offered  for 
public  sale,  notwithstanding  that  his  land  does  not 
adjoin  any  of  the  other  subdivisions  within  the  tract. 

B.  G.  Miller,  Mervin  and  Gena  Leonard,  Oregon  017334, 

March  29,  1966. 

A  preference  right  offer  to  purchase  lands  sold  at 
public  auction  is  timely  filed  if  it  is  received  by 
the  land  office  within  the  30-day  period  commencing 
the  next  day  after  the  close  of  the  bidding  and  the 
announcement  of  the  highest  amount  of  the  bid  received. 

Fred  Wm,  Hillebrecht,  Wyoming  0325966,  November  16,  1967. 

Where  an  equitable  division  of  lands  offered  at  public 
sale  is  made  between  two  preference  right  claimants, 
taking  into  consideration  such  factors  as  desirable 
land  use  based  upon  topography,  land  pattern,  and 
ownership  or  control  of  adjacent  lands,  such  division 
will  not  be  disturbed  in  the  absence  of  convincing 
evidence  of  undue  hardship. 

David  E.  Archuleta,  New  Mexico  0315662,  April  12,  1965. 

.jLMj.l-o  -  Action  at  close  of  preference  period; 
acceptance  of  offer 

An  award  of  land  to  one  of  two  preference-right  claimants 
will  not  be  disturbed  where  the  preponderance  of  equitable 
considerations  favois  the  one  to  whom  the  land  is  awarded. 

Heirs  of  Arthur  J,  Barker,  Bountiful  Livestock  Company, 

Wyoming  031888,  May  22,  1968. 

Allen  T.  Noble,  Ellen  M.  Jones,  Admx.,  Idaho  015984, 

March  28,  1966. 


160 


PART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.1-5  -  Action  at  close  of  preference  period; 
acceptance  of  offer  (continued) 

Where  land  subject  to  a  grazing  permit  was  sold  at 
public  auction  and  patented,  and  through  inadvertence 
on  the  part  of  Bureau  personnel  no  provision  was  made 
for  the  purchaser  to  compensate  the  grazing  permittee 
for  the  reasonable  value  of  the  authorized  improve¬ 
ments  placed  on  the  land  by  the  permittee,  the  amount 
of  which  is  now  disputed,  action  by  the  Bureau  to  seek 
cancellation  of  the  patent  will  not  provide  an  equi¬ 
table  remedy,  the  only  appropriate  recourse  being  a 
suit  for  an  award  of  damages. 

John  W.  Purvis,  Oregon  78,  February  7,  1968. 


A  certificate  of  a  County  Clerk  showing  that  a  prefer¬ 
ence-right  claimant  owns  the  whole  title  in  fee, 
supplemented  by  a  certified  copy  of  a  warranty  deed 
showing  that  he  was  acting  both  individually  and  as 
trustee  on  behalf  of  the  equitable  owners  of  the 
adjoining  land,  is  sufficient  to  support  a  preference- 
right  claim. 

Marianne  B.  Sullivan  v.  Tony  C,  Nuanez,  NM  251  out  of 
New  Mexico  0558564,  March  21,  1967. 

Where  the  high  bidder  at  a  public  sale  challenges  the 
award  of  the  right  to  purchase  to  a  preference-right 
claimant  because  the  right  was  asserted  by  the  Sullivan 
Cattle  Company  and  the  proof  of  ownership  of  the  adjoin¬ 
ing  land  shows  the  whole  title  in  fee  is  in  Frank  C.  and 
Victor  Sullivan  individually,  the  preference-right 
claimants  will  be  accorded  an  opportunity  to  submit 
written  evidence  to  show  that  the  owners  of  the  cattle 
company  and  the  owners  of  the  adjoining  land  are  identical. 

Mrs.  John  C.  Sullivan  v.  Frank  C.  and  Victor  Sullivan, 

NM  34  out  of  New  Mexico  0558565,  May  19,  1967. 

Where  the  award  of  a  preference-right  to  purchase  land 
at  public  sale  is  challenged  by  the  high  bidder  on  the 
ground  that  the  person  asserting  the  preference  right 
on  behalf  of  the  owner  of  contiguous  land  has  not 
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FART  2240  --  SALES  AND  EXCHANGES  (continued) 

Subpart  2243  -  Public  Sales  (continued) 

2243.1-5  -  Action  at  close  of  preference  period; 
acceptance  of  offer  (continued) 

offered  evidence  of  his  authority  to  so  act,  the  pref¬ 
erence  right  claimant  will  be  accorded  an  opportunity 
to  submit  a  statement  in  writing  confirming  that  the 
person  purporting  to  act  in  her  behalf  did  so  at  her 
request . 

Marianne  B.  Sullivan  v.  Cecilia  Sullivan,  NM  255  out 
of  New  Mexico  0558564,  March  20,  1967. 

Where  a  preference  right  claimant  submits  his  bid  to 
purchase  federally-owned  land  offered  at  public  auction 
and  subsequently  the  sale  is  vacated  upon  advice  from 
the  Regional  Planning  Commission  that  the  land  is 
needed  for  a  public  purpose,  resulting  in  an  appeal  by 
the  preference  right  claimant,  the  case  will  be  remanded 
for  further  appropriate  action  where  the  parties  con¬ 
cerned  reach  an  agreement  as  to  the  use  to  be  made  of 
the  land  in  question. 

James  A.  Nicholson,  Nevada  065071,  September  10,  1965. 


Subpart  2244  -  Exchanges 
2244.0-2  -  Objectives 

A  protest  against  a  proposed  private  exchange  is  properly 
dismissed  when  the  proposed  exchange  complies  with  the 
statutory  requirements  that  the  exchange  benefit  the 
public  interest  and  that  the  value  of  the  selected  land 
not  exceed  the  value  of  the  offered  land,  and  where  the 
allegations  by  the  protestant  do  not  provide  a  basis 
for  sustaining  the  protest. 

Fred  Halliday,  Utah  0115640,  September  14,  1966. 

Harry  E.  Blair  et  al,,  Oregon  05961,  January  28,  1965; 
Approved  by  the  Department  on  February  12,  1965. 

A  protest  against  a  proposed  private  exchange  is  properly 
dismissed  where  the  allegations  of  the  protest  have 
previously  been  considered  in  connection  with  the  initial 
classification  decision  issued  by  the  State  Director 
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PART  2240  —  SALES  AND  EXCHANGES  (continued) 

Subpart  2244  -  Exchanges  (continued) 

2244.0-2  -  Objectives  (continued) 

which  has  become  the  final  order  of  the  Secretary  of 
the  Interior  as  provided  for  by  the  applicable  regula¬ 
tion,  43  CFR  2411 . l-l(e) (2) ,  and  the  protestants  have 
not  submitted  any  new  information  or  probative  evidence 
which  would  require  a  reconsideration  of  the  protest. 

N.  J.  Meagher  and  Co.  ,  and  Mary  A.  Arentz,  Utah  0145517  , 
October  26,  1966. 

2244.1-1  -  Basis  for  exchange 

Protests  against  applications  to  exchange  privately- 
owned  lands  needed  for  National  defense  purposes  for 
isolated  tracts  of  public  lands  in  an  area  o£  solid 
patented  lands  where  the  public  lands  are  of  equal  or 
lesser  value  than  the  offered  private  lands  are 
properly  dismissed. 

An  appraisal  statement  that  is  unsubstantiated  by  com¬ 
petent  evidence  of  comparable  sales  showing  that  the 
lands  offered  in  the  proposed  private  exchanges  are 
not  of  equal  value  with  the  selected  lands  is  insuffi¬ 
cient  to  sustain  protests  against  the  exchanges. 

Where  proposed  private  exchanges  meet  the  statutory 
requirements  and  it  appears  that  the  exchanges  will  be 
in  the  public  interest,  protests  against  the  exchanges 
are  properly  dismissed. 

Ralph  W.  Davis  and  Raymond  V.  Ault,  Arthur  Q.  and 

Fon  E.  Cook,  Utah  096457,  096458,  March  6,  1968. 

Private  exchange  applications  must  be  rejected  and  a 
private  exchange  petition-application  must  be  denied 
where  it  is  determined  that  the  selected  lands  have  a 
higher  value  than  the  offered  lands,  and  the  continued 
management  of  these  lands  by  the  Department  of  the 
Interior  for  multiple  use  purposes  is  in  the  public 
interest . 

Reed  E.  Larkin,  et  al.,  Idaho  03141,  etc.,  March  1, 

1966;  Approved  by  the  Department  on  March  23,  1966. 

J.  B.  George  Irick,  Idaho  013985,  June  23,  1964. 

Perley  M.  and  Mildred  C.  Lewis,  Arizona  032008,  June  23, 
1964. 
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PART  2240  --  SALES  AND  EXCHANGES  (continued) 


Subpart  2244  -  Exchanges  (continued) 

2244.1- 3  -  Publication 

Where  a  proposed  private  exchange  meets  the  statutory 
requirement  of  equal  value  between  the  offered  and  the 
selected  land  and  it  appears  that  the  exchange  will  be 
in  the  public  interest,  protests  against  the  exchange 
are  properly  dismissed. 

Robert  M.  Ford  and  Bill  Smith,  H.  R.  Rice  and  W.  I. 

Hopson ,  Idaho  014162,  January  18,  1966. 

A  protest  against  a  proposed  private  exchange  will  be 
dismissed  where  it  is  determined  that  consummation  of 
the  exchange  will  not  adversely  affect  the  protestants 
and  the  exchange  is  in  the  public  interest. 

North  American  Aviation,  Inc.,  W.  Dalton  LaRue ,  Sr., 

Juanita  S,  LaRue,  Nevada  048452,  September  29,  1964; 
Approved  by  the  Department  on  November  16,  1964. 

2244.1- 4  -  Approval  of  exchange;  right  to  reject; 

unperfected  claims 

Where  several  private  exchange  applicants  have  selected 
the  same  parcel  of  Federal  land,  the  Manager  is  not 
required  to  approve  the  application  which  was  filed 
first,  but  he  may  examine  all  proposals  and  approve  the 
exchange  which  is  most  in  the  public  interest  if  it 
meets  the  statutory  requirements  that  the  value  of  the 
selected  land  not  exceed  the  value  of  the  offered  land. 

Charles  E.  Kunzler,  Utah  014409,  February  6,  1959. 

An  exchange  application  for  land  valuable  for  a  Federal 
program  is  properly  rejected. 

Clifton  p.  Johnson,  Oregon  014857,  October  22,  1964; 
Approved  by  the  Department  on  February  23,  1965. 
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PART  2310  --  PROCEDURE 

Subpart  2311  -  Withdrawals 

Upon  the  cancellation  of  a  homestead  entry  on  February  15, 
1941,  embracing  land  situated  within  the  boundaries  of 
the  Standing  Rock  Indian  Reservation,  such  land  was 
immediately  restored  to  the  reservation  under  the  provi¬ 
sions  of  Secretarial  Order  of  September  19,  1936. 

Ed  J.  Schwehr ,  Standing  Rock  Sioux  Tribe,  Montana  056361 
(ND) ,  March  12,  1965. 

Land  containing  a  spring  which  furnishes  enough  water 
for  general  use  for  watering  purposes  is  withdrawn  from 
sale  by  the  Executive  Order  of  April  17,  1926,  and  is 
therefore  not  available  for  disposal. 

Alvin  H.  Fry,  Nevada  060364,  June  23,  1964. 

An  application  for  a  right  of  way  for  a  radio  and 
repeater  site  will  be  rejected  where  the  land  sought  is 
within  the  boundaries  of  an  administrative  site  with¬ 
drawn  for  the  use  and  benefit  of  the  Bureau  of  Land 
Management,  and  the  allowance  of  the  application  would 
be  inconsistent  with  the  Government  interest  in  the 
land. 

State  of  Alaska,  Department  of  Public  Works,  Division 

of  Conanunicat ions ,  Fairbanks  028357,  May  7,  1963. 

Although  the  lands  in  a  homestead  settlement  lying  out¬ 
side  of  the  original  unsurveyed  boundaries  of  a  with¬ 
drawal  are  not  subject  to  the  requirements  of  a  subse¬ 
quent  memorandum  of  interpretation  and  amendment,  the 
boundary  of  the  withdrawal  must  be  capable  of  identifi¬ 
cation  by  aliquot  parts.  Therefore,  where  the  survey 
plat  shows  that  the  aliquot  part  description  of  the  land 
in  the  entry  adheres  as  closely  as  is  reasonably  possible 
to  the  line  of  the  original  withdrawal,  the  entryman  has 
not  been  deprived  of  any  substantial  rights. 

John  Barclay,  Anchorage  050789,  July  3,  1963. 

Where  the  lands  have  been  set  aside  as  part  of  the  Walker 
River  Indian  Reservation  by  an  act  of  Congress  which 
permits  location  of  mining  claims  thereon  under  "rules 
and  regulations  to  be  prescribed  by  the  Secretary  of  the 
Interior,"  any  mining  claims  located  on  such  lands  prior 
to  promulgation  of  the  rules  and  regulations  are  a  nullity. 

Columbia  Iron  Mining  Compaqy,  MRN- 002007 ,  etc.  (Nevada), 
May  15,  1962. 
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PART  2310  --  PROCEDURE  (continued) 


Subpart  2311  -  Withdrawals  (continued) 

Where  a  settler  established  valid  residence  on  land,  a 
subsequent  withdrawal  did  not  affect  his  prior  rights. 
However,  the  failure  of  the  settler  to  maintain  continu¬ 
ous  residence  is  deemed  to  be  an  abandonment,  and  the 
withdrawal  then  attached  and  segregated  the  land  from 
further  filings.  A  new  notice  of  homestead  location  on 
the  land  by  the  same  settler  after  the  withdrawal  became 
effective  must  be  rejected. 

Fred  Marlin  Solberg,  Anchorage  016684,  May  17,  1957. 

2311.1-2  -  Segregative  effect  of  applications 

A  state  selection  application  for  lands  while  they  are 
embraced  in  a  proposed  withdrawal  is  properly  suspended 
pending  final  action  being  taken  on  the  withdrawal,  and 
when  the  selected  lands  are  subsequently  eliminated 
from  the  proposed  withdrawal,  the  selection  application 
may  then  be  taken  up  for  consideration. 

Ramon  M.  Henninger,  Anchorage  062676,  October  15,  1965. 

Lands  withdrawn  from  all  forms  of  entry  under  the  public 
land  laws  are  not  subject  to  disposition  pursuant  to 
applications  for  Indian  allotments. 

Louis  A.  Brant  et  al. ,  New  Mexico  0553627  (Oklahoma)  etc., 
September  25,  1964;  Approved  by  the  Department  on 
October  20,  1964. 

Where  an  application  for  desert  land  entry  is  located 
within  the  boundaries  of  a  proposed  stock  driveway 
withdrawal,  the  application  should  not  be  rejected  for 
that  reason  but  should  be  suspended  until  action  on  the 
withdrawal  is  completed. 

Anna  Louise  Robinson,  Idaho  012136,  April  30,  1962. 

An  application  for  a  proposed  withdrawal  does  not  segre¬ 
gate  the  lands  from  mineral  location  until  the  applica¬ 
tion  is  noted  on  the  tract  books  or  on  the  official 
plats  maintained  in  the  Land  Office. 

Pierce  Wilson,  Sacramento  068427,  April  17,  1962. 
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PART  2310  —  PROCEDURE  (continued) 

Subpart  2311  -  Withdrawals  (continued) 

2311.3  -  Effect  of  withdrawals  made  subsequent  to 
completion  of  State  and  other  selections 

Where  an  interpretation  order  conforms  a  withdrawal 
with  the  towrship  survey,  mining  claims  located  on  any 
of  the  lands  involved  prior  to  the  effective  date  of 
the  order  are  not  affected. 

Butler  Ore  Company,  Idaho,  M.L.  454,  etc.,  July  20, 
1962. 

Subpart  2312  -  Restorations  and  Revocations 
2312.1  -  Procedures 

Lands  segregated  from  the  public  domain  by  reservation, 
or  otherwise,  are  not  subject  to  any  form  of  appropria¬ 
tion  until  they  have  been  formally  restored  and  opened 
to  such  appropriation  by  a  land  order  published  in  the 
Federal  Register. 

Charles  M,  Dollarhide,  Nevada  058121,  April  2,  1962. 

Public  lands  in  Alaska  originally  reserved  from  entry 
by  an  Executive  Order  which  were  declared  useless  for 
military  purposes  and  placed  under  the  control  of  the 
Secretary  of  the  Interior  for  disposition  by  a  subse¬ 
quent  Executive  Order  are  not  subject  to  any  form  of 
settlement  or  appropriation  until  they  are  officially 
restored  to  entry. 

Donald  Watson,  Anchorage  063913,  April  27,  1967. 

Determinations  that  lands  withdrawn  and  reserved  for 
power  site  and  other  purposes  may  be  released  from 
withdrawal  do  not  of  themselves  restore  the  lands  to 
entry  or  selection.  Private  exchange  applications 
involving  such  lands  must  be  rejected  and  cannot  be 
suspended  to  await  the  restoration  of  the  lands. 

Jack  H.  Davidson,  Los  Angeles  0106113,  0106114, 

November  20,  1958. 
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PART  2320  --  INTERIOR  DEPARTMENT 

Subpart  2322  -  U.  S.  Geological  Survey 
2322.1  -  Powersites 

Where  the  Federal  Power  Commission  has  denied  an  appli¬ 
cation  for  the  restoration  of  certain  lands  to  entry 
under  Section  24  of  the  Federal  Power  Act  because  an 
entry  would  place  an  unnecessary  additional  financial 
burden  upon  a  future  power  developer,  State  Office  deci¬ 
sions  denying  petitions  for  the  restoration  of  other 
lands  located  within  the  same  power  site  classifications 
will  be  affirmed. 

James  B.  Larkin,  Joseph  F.  Donnelly,  AA  1026,  1027, 

July  31,  1968. 

James  W.  Lee,  AA  1044,  July  18,  1968. 

An  Indian  allotment  application  for  land  withdrawn  for 
power  purposes  must  be  rejected. 

Delia  Curl  Souza,  Sacramento  1253,  May  13,  1968. 

An  application  to  purchase  a  homesite  in  Alaska  is 
properly  rejected  where  the  land  is  withdrawn  from 
entry,  location  or  other  disposition  by  inclusion  in 
a  power  project  withdrawal. 

Virginia  Steiner,  Anchorage  058546,  August  7,  1964. 

Determinations  that  lands  withdrawn  and  reserved  for 
power  site  and  other  purposes  may  be  released  from 
withdrawal  do  not  of  themselves  restore  the  lands  to 
entry  or  selection.  Private  exchange  applications 
involving  such  lands  must  be  rejected  and  cannot  be 
suspended  to  await  the  restoration  of  the  lands. 

Jack  H.  Davidson,  Los  Angeles  0106113,  0106114, 

November  20,  1958. 

Subpart  2323  -  Bureau  of  Reclamation 

2323.1-1  -  Under  first  form 

An  Indian  allotment  application  for  land  withdrawn 
under  the  First  Form  reclamation  withdrawal  must  be 
rejected. 

Delia  Curl  Souza,  Sacramento  1253,  May  13,  1968. 
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PART  2410  --  LAND  CLASSIFICATION 


Subpart  2410  -  Land  Classification;  General 
2410.0-3  -  Authority 

The  Taylor  Grazing  Act,  Executive  Order  6910  and 
Executive  Order  6964  do  not  apply  to  Alaska.  Therefore, 
the  departmental  petition-application  regulations,  43 
CFR  Parts  2410  and  2411,  do  not  apply  to  Alaska. 

Elmer  E ♦  West ,  Anchorage  060236,  September  18,  1967. 

Public  lands  which  have  been  withdrawn  by  Executive 
Orders  6910  of  November  26,  1934,  or  6964  of  February  5, 
1935,  may  not  be  disposed  of  in  satisfaction  of  out¬ 
standing  soldiers'  additional  homestead  rights  until 
they  have  been  classified  pursuant  to  section  7  of  the 
Taylor  Grazing  Act,  and  it  has  been  determined  that  the 
lands  are  of  the  type  subject  to  such  disposition  under 
the  Soldiers'  Additional  Homestead  Act,  and  their  dispo¬ 
sition  would  be  in  the  public  interest. 

Douglas  Land  Company,  Oregon  018726,  May  12,  1967. 

The  Collins  Land  Company,  Oregon  018724,  April  26,  1967. 

Applications  for  homestead  entries  are  properly  rejected 
where  it  is  determined  that  because  of  the  existing  con¬ 
ditions  in  the  area  involved  a  160-acre  entry  cannot  be 
economically  developed  for  the  type  of  agricultural  crop 
proposed  to  be  grown  by  the  applicant  and  where  it  is 
determined  that  the  allowance  of  the  applications  would 
add  to  the  decline  of  an  already  declining  water  table 
and  endanger  the  supply  of  adequate  water  for  existing 
users . 

Phillip  G.  Moulder  et  al.,  Arizona  030378  etc.,  May  16, 
1966. 

2410.1-1  -  General  criteria  for  all  land  classification 

An  application  for  a  desert  land  entry  is  properly 
rejected  where  the  land  sought  is  marginal  for  agricul¬ 
tural  purposes  and  is  classified  for  retention  in 
Federal  ownership  for  the  study  of  long  range  multiple 
use  management  programs,  and  there  is  no  positive, 
substantial  evidence  showing  that  the  classification 
is  in  error. 

Marie  Violet  Russell,  Colorado  096964,  October  21, 

1964. 

Casey  M.  Mostong,  Riverside  03015,  June  26,  1964. 
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PART  2410  —  LAND  CLASSIFICATION  (continued) 

Subpart  2410  -  Land  Classification;  General  (continued) 

2410.1- 1  -  General  criteria  for  all  land  classification  (continued) 

A  private  exchange  application  will  be  rejected  where 
it  is  apparent  that  the  selected  public  lands  greatly 
exceed  the  offered  lands  in  value,  the  offered  lands 
are  not  presently  required  for  public  purposes,  and 
there  is  no  compelling  reason  to  acquire  the  offered 
lands  to  augment  long  range  Federal  resource  management 
programs . 

Ralph  0.  Baird  et  al.,  Arizona  032273,  June  24,  1964; 
Approved  by  the  Department  on  July  13,  1964. 

2410.1- 2  -  Retention  for  multiple  use  management 

classification  criteria 

Public  sale  applications  are  properly  rejected  where 
disposition  of  the  lands  sought  would  not  be  in  the 
public  interest,  would  disrupt  an  entire  grazing  unit 
and  adversely  affect  livestock  operations  of  the  chief 
licensed  range  user,  and  where  the  lands  have  a  poten¬ 
tial  value  for  public  recreational  purposes. 

Fred  J.  Tripp  et  al.,  Idaho  013793,  etc.,  January  11, 
1965. 

Bert  0.  Marble,  Idaho  014240,  December  15,  1964. 

Public  land  which  lies  on  both  sides  of  a  proposed 
major  interstate  and  National  Defense  Highway,  with 
selected  locations  for  interchanges  and  limited  access 
to  the  freeway  by  the  U.  S.  Bureau  of  Public  Roads  in 
coordination  with  the  State  of  California,  is  properly 
classified  for  retention  in  Federal  ownership  pending 
the  completion  of  the  freeway  and  a  realistic  evalua¬ 
tion  made  of  the  land  use  situation  surrounding  the 
area . 

Joseph  L.  Chiriaco,  Riverside  02724,  December  23,  1963. 
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p A.RT  2410  --  LAND  CLASSIFICATION  (continued) 

Subpart  2410  -  Land  Classification;  General  (continued) 

2410.1-3  -  Disposal  classification  criteria 

Lands  cannot  be  classified  as  proper  for  enlarged  home¬ 
stead  entry  where  soil  conditions  are  poor  and  where, 
even  though  some  agricultural  production  might  be  possi¬ 
ble,  it  would  be  on  such  a  small  scale  as  to  be 
economically  infeasible  to  develop  the  lands  for 
agricultural  use. 

Lloyd  C.  Northrup,  Sacramento  075364,  November  2,  1964. 

Small  tract  applications  must  be  rejected  where  it  is 
determined  that  the  lands  applied  for  are  highly  suit¬ 
able  for  development  for  recreation  and  public  purposes 
as  planned  by  the  City  of  Placerville,  California,  in 
connection  with  its  recreation  and  public  purposes 
petition-application  for  the  same  lands. 

City  of  Placerville,  William  G.  Meagher,  et  al., 

Sacramento  053988,  etc.,  077646,  December  27,  1965; 
Approved  by  the  Department  on  March  21,  1966. 

Cecil  R.  Kearns,  Nevada  023908,  June  17,  1966. 

Public  lands  will  not  be  classified  for  either  desert 
land  entry  or  public  sale  where  it  is  determined  that 
their  transfer  into  private  ownership  will  result  in 
the  removal  of  additional  groundwater  from  a  critical 
groundwater  area  which,  in  turn,  would  either  endanger 
the  supply  of  adequate  water  for  existing  users  or 
encourage  the  unwise  dissipation  of  water  reserves. 

Clarence  A.  Parr,  Edwin  Harold  Calder,  Idaho  012046, 
015156,  May  20,  1966;  Approved  by  the  Department  on 
July  1,  1966. 

Desert  land  applications  are  properly  rejected  where 
the  land  applied  for  is  devoted  to  a  program  of  experi¬ 
mentation  for  the  control  of  Halogeton  glomeratus  and 
allowance  of  the  applications  would  seriously  disrupt 
livestock  operations  in  the  area. 

Edward  J.  Holtman,  et  al. ,  Idaho  012265,  etc.,  June  19, 
1963. 
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PART  2410  —  LAND  CLASSIFICATION  (continued) 


Subpart  2411  -  Procedures 


2411.0-3  -  Authority 


An  application  for  special  land  use  permit  to  occupy 
public  land  on  which  a  cabin  was  constructed  without 
authority  will  be  rejected  where  the  land  involved  h 
been  classified  as  primarily  valuable  for  public 
recreational  use. 

I 

W.  R.  Wilson,  Oregon  015262,  April  15,  1965. 


2411.1-1 


Petition-application  system 


A  public  sale  petition-application 
face  will  be  rejected  in  accordance 
in  43  CFR  Part  1840. 


defective  upon  its 
with  the  procedures 


Jean  Chipp,  Wyoming  2929,  May  31,  1967. 


A  protest  submitted  by  a  petitioner-applicant  for  a 
desert  land  entry  relative  to  the  denial  of  his  desert 
land  entry  petition-application  to  have  the  lands 
applied  for  classified  for  desert  land  entry  will  be 
dismissed  and  the  denial  of  the  petition  sustained 
where  it  is  determined  that  the  public  interest  wouj.d 
best  be  served  by  transfer  of  the  land  to  the  State 
of  Utah  to  be  managed  with  other  adjoining  lands 
already  acquired  by  the  State  under  indemnity  school- 
land  selections. 


Generally  State  selection  applications  are  to  be 
preferred  over  conflicting  private  applications, 
absent  cogent  public  interest  considerations  impelling 

otherwise. 


R.  Truman  Cannon,  State  of  Utah,  Utah  0115749,  0133425, 
April  27,  1967;  Approved  by  the  Department  on  April  z/, 

1967  . 

.Tnlian  Lindsay.  State  of  California,  Sacramento  063368, 
079131,  July  27,  1966;  Approved  by  the  Department  on 
August  4,  1966. 

State  of  Arizona,  Felipe  M.  Moreno,  et  ah,  Arizona 
033040,  etc..  May  1,  1964;  Approved  by  Assistant 
Secretary  Carver  on  May  19,  1964. 
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PART  2410  —  LAND  CLASSIFICATION  (continued) 

Subpart  2411  -  Procedures  (continued) 

2411.1-1  -  Petition-application  system  (continued) 

Revested  Oregon  and  California  Railroad  and  Reconveyed 
Coos  Bay  Wagon  Road  grant  lands  are  not  unappropriated 
public  lands  available  for  Indian  Allotments  within 
the  purview  of  section  4  of  the  General  Allotment  Act 
of  February  8,  1887,  as  amended.  Petitions  to  have  such 
lands  classified  and  opened  to  entry  for  Indian  Allot¬ 
ment  purposes  under  the  procedures  outlined  in  43  CFR 
2410  and  2411  cannot  be  accepted  or  processed  in  accord¬ 
ance  therewith,  and  applications  filed  for  Indian  Allot¬ 
ments  on  such  grant  lands  must  be  rejected. 

Cecil  DeRoin  Robidoux,  Oregon  474,  February  27,  1967. 
Jack  L.  Peak,  Oregon  017859,  November  15,  1966. 

George  Pierre,  Oregon  018343,  November  9,  1966. 

A  public  sale  and  homestead  application  will  be  rejected 
and  a  homestead  petition-application  will  be  denied 
where  it  appears  that  the  lands  involved  are  potentially 
valuable  for  residential,  commercial,  or  other  urban  or 
community  use  and  are  not  suitable  for  agricultural 
development. 

A  petition-application  to  lease  land  for  public  school 
purposes,  based  upon  projected  population  growth  and 
the  anticipated  need  to  purchase  the  same  land  for 
public  school  purposes  10  to  15  years  in  the  future, 
will  not  be  held  pending  future  classification  but 
rather  will  be  denied,  and  the  land  involved  will  be 
classified  for  retention  for  multiple-use  management, 
subject  to  reclassification  at  any  time  the  County  in 
which  the  land  is  located  has  developed  plans  for  its 
school  in  the  area. 

Cold  Spring  Ranches,  Inc.,  et  al.,  Nevada  058992,  etc. 
December  20,  1966;  Approved  by  the  Department  on 
December  20,  1966. 
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PART  2410  --  LAND  CLASSIFICATION  (continued) 

Subpart  2411  -  Procedures  (continued) 

2411.1-1  -  Petition-application  system  (continued) 

Small  tract  applications  must  be  rejected  where  it  is 
determined  that  the  land  applied  for  is  highly  suitable 
for  recreation  and  public  purposes  as  planned  by  the 
County  of  Douglas,  Nevada,  in  connection  with  its  recrea¬ 
tion  and  public  purposes  petition-application  for  the 
same  land. 

County  of  Douglas,  Nevada,  Ona  C.  Billings,  et  al., 

Nevada  034956,  066615,  etc.,  November  23,  1966; 

Approved  by  the  Department  on  November  23,  1966. 

George  P.  Zuber,  County  of  Ormsby,  Nevada,  Nevada  048846, 
066208,  January  20,  1966;  Approved  by  the  Department  on 
February  7,  1966. 

County  of  Sonoma,  John  Francis  Knopf,  et  al.,  Sacramento 
046652,  etc.,  July  12,  1965;  Approved  by  the  Department 
on  August  10,  1965. 

A  protest  against  a  proposed  private  exchange  is  properly 
dismissed  where  the  allegations  of  the  protest  have  pre¬ 
viously  been  considered  in  connection  with  the  initial 
classification  decision  issued  by  the  State  Director 
which  has  become  the  final  order  of  the  Secretary  of  the 
Interior  as  provided  for  by  the  applicable  regulation, 

43  CFR  2411 . l-l(e) (2)  ,  and  the  protestants  have  not  sub¬ 
mitted  any  new  information  or  probative  evidence  which 
would  require  a  reconsideration  of  the  protest. 

N.  J.  Meagher  and  Co.,  and  Mary  A.  Arentz,  Utah  0145517, 
October  26,  1966. 

Where,  on  appeal,  the  record  in  ponnection  with  a  public 
sale  petition-application  shows  that  the  procedures 
under  43  CFR  2411  should  have  been  followed,  the  case 
will  be  remanded  for  appropriate  action. 

Ray  L.  Craner,  Idaho  015654,  February  10,  1965. 
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PART  2410  --  LAND  CLASSIFICATION  (continued) 

Subpart  2411  -  Procedures  (continued) 

2411.1-1  -  Petition-application  system  (continued) 

A  notice  of  classification  of  land  is  not  an  appealable 
order  or  decision,  and  no  right  of  appeal  therefrom  may 
be  allowed.  Any  decision  allowing  such  a  right  of 
appeal  must  be  vacated  and  the  appeal  dismissed. 

Heirs  of  Fred  S.  Reed,  Oregon  874,  June  11,  1968. 

A  petition-application  for  a  homestead  entry  is  not 
entitled  to  any  administrative  review  other  than  pro¬ 
vided  for  by  the  regulations  in  43  CFR  2411,  nor  the 
right  of  appeal  under  the  provisions  of  43  CFR  Parts 
1840  and  1850.  Where  a  petition-applicant  has  been 
allowed  the  right  of  appeal  in  a  District  Manager's 
decision,  the  decision  appealed  from  will  be  vacated 
and  the  case  remanded  for  appropriate  processing  under 
the  provisions  of  43  CFR  2411. 

Robert  D.  Mabee,  Riverside  05948,  March  22,  1965. 


2411.1-6  -  Allowance  and  entry 

The  United  States  Government  makes  its  own  determination 
of  whether  to  dispose  of  its  public  lands.  Thus,  while 
the  Bureau  of  Land  Management  may  refrain  from  making  a 
particular  disposition  because  the  State  objects,  it 
does  not  follow  that  an  agricultural  entry  will  be 
allowed  merely  because  the  State  will  grant  a  water 
permit . 

D.  Ray  Hovatter,  et  al.,  Arizona  031999,  etc.,  May  2, 
1963.. 

2411.2  -  Procedure  for  retention  for  multiple  use  management 
classifications 

A  decision  rejecting  a  right-of-way  application  for  an 
irrigation  pipeline  and  related  facilities  affecting 
public  lands  within  a  proposed  Natural  Area  is  premature 
where  the  Bureau  proceedings  relating  to  the  classifica¬ 
tion  and  protection  of  such  Natural  Areas  under  the 
applicable  law  and  regulations  have  not  been  completed. 
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PART  2410  --  LAND  CLASSIFICATION  (continued) 

Subpart  2411  -  Procedures  (continued) 

2411.2  -  Procedure  for  retention  for  multiple  use  management 
classifications  (continued) 

Such  a  decision  will  be  vacated  and  action  on  the  right- 
of-way  will  be  suspended  pending  a  final  determination 
regarding  retention  of  the  public  lands  involved  as  part 
of  the  Natural  Area. 

Hershel  S.  Jensen,  1-214,  November  15,  1967. 

If  after  60  days  from  receipt  of  the  initial  decision 
of  the  State  Director,  in  a  case  involving  a  public  sale 
petition-application,  the  Secretary  has  not  exercised 
supervisory  authority  for  review,  the  initial  decision 
becomes  the  final  order  of  the  Secretary. 

Zelph  S.  Calder,  Utah  0133379,  September  24,  1965. 
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PART  4110  --  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS) 

Subpart  4110  -  Grazing  Administration  (Inside  Grazing  Districts);  General 

Where  Federal  range  is  allotted  for  the  exclusive  grazing 
use  of  one  or  more  users,  the  District  Manager,  if  the 
proper  use  or  orderly  administration  of  the  range  makes  it 
necessary,  may  require  the  licensee  or  permittee  as  a 
condition  to  the  granting  and  continued  effectiveness  of 
grazing  licenses  or  permits  to  fence  or  to  contribute  an 
equitable  share  to  the  cost  of  fencing  the  allotted  areas, 
and  of  maintenance  of  such  fences. 

Wyoming  State  Director,  Appellant,  A.  E,  Schwabacher, 

Appellee ,  Wyoming  5-62-1,  May  27,  19630 

So  long  as  the  appellant  restricts  his  use  of  the  Federal 
range  to  the  season,  numbers  and  area  authorized  in  the 
last  license  or  permit  he  held  in  the  year  preceding  the 
rejection  of  his  timely  application  for  renewal  and  pays 
the  regular  grazing  fees,  he  will  not  be  in  trespass. 

Grazing  privileges  may  be  reduced  or  denied  a  licensee  who 
is  found  to  have  committed  wilful  trespasses  upon  the 
Federal  range. 

Eugene  Miller,  Oregon  Grazing  District  No.  2,  June  23,  1959. 

A  grazing  licensee  is  under  an  obligation  to  prevent  his 
livestock  from  trespassing  upon  unauthorized  areas  of  the 
public  domain. 

M.  S.  Land  and  Livestock  Company,  Nevada  Grazing  District 
No.  3,  June  1,  1959. 

Subpart  4111  -  Awards  of  Grazing  Privileges 

4111.1  -  Qualifications  of  applicants 

An  application  for  grazing  privileges  on  lands  acquired  by 
the  Bureau  in  a  private  exchange  transaction,  which  are 
added  t,o  a  grazing  district,  is  properly  rejected  when  the 
applicant  fails  to  offer  base  property  to  support  the 
requested  privileges. 

Forrest  Pritchett,  Utah  1-62-2,  August  5,  1964, 

4111.2  -  Base  property  qualifications  and  classification 

A  protest  made  by  a  State  Cooperative  Grazing  District  with 
respect  to  adjudication  of  base  property  Federal  range 
grazing  privileges  of  its  members,  on  the  ground  that  the 
actions  taken  relative  thereto  were  not  proper,  and  were 
taken  without  the  cooperation  of  the  District,  will  be 


PART  4110  --  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4111  -  Awards  of  Grazing  Privileges  (continued) 

4111.2  -  Base  property  qualifications  and  classification  (continued) 

dismissed  where  it  is  determined  that  such  charges  are 
not  supported  by  the  facts  of  record. 

South  Phillips  Cooperative  State  Grazing  District,  Malta 
Grazing  District,  Montana  No.  1  June  6,  1967;  Approved  by 
the  Department  on  June  21,  1967. 

In  the  absence  of  a  showing  that  Class  1  base  property 
produced  more  forage  during  the  priority  period  than 
recognized  in  the  earliest  dependent  property  survey, 
a  livestock  operator  is  not  entitled  to  Class  1  grazing 
privileges  in  excess  of  the  number  of  livestock  that 
could  be  supported  upon  the  property  according  to  that 
survey. 

Whete  the  productivity  of  the  Class  1  base  property  is 
allowed  to  decline  for  reasons  which  would  not  justify 
the  granting  of  non-use,  the  livestock  operator  may  not 
properly  offer  his  base  property  to  the  full  extent  of 
its  qualifications  and  to  that  extent  the  qualifications 
may  be  lost  under  Section  4111 ,2-l(e) (7)  of  the  Grazing 
Regulations. 

Arthur  V.  Miller.  Nevada  Grazing  District  No.  3,  July  17, 
1958. 

John  B.  Archer  and  the  Browne  Cattle  Company,  Nevada  Grazing 
District  No.  3,  June  13,  1958. 

Where  the  grazing  capacity  of  the  base  property  during  the 
priority  period  was  less  than  the  priority  established  for 
the  property,  licenses  or  permits  must  not  exceed  the 
grazing  capacity  of  the  property  at  that  time. 

i 

In  the  absence  of  a  showing  that  the  base  property  produced 
more  forage  during  the  priority  period  than  recognized  in 
the  dependent  property  survey,  a  livestock  operator  is  not 
entitled  to  an  increase  in  Class  1  grazing  privileges  beyond 
the  number  of  livestock  that  could  be  supported  upon  the  base 
property  according  to  that  survey. 

Beverly  P.  Robinson,  California  Grazing  District  No.  1, 

May  26,  1958. 
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PART  4110  --  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4111  -  Awards  of  Grazing  Privileges  (continued) 

4111.3  -  Adjudication  and  apportionment  of  grazing  privileges 

A  range  survey  conducted  by  Bureau  personnel  will  be  upheld 
if  no  error  is  shown  in  the  survey  by  range  users  challenging 
a  reduction  in  their  grazing  privileges  based  upon  the  survey. 
Reversible  error  is  not  shown  in  the  survey  by  the  fact  that 
the  survey  was  conducted  without  the  use  of  control  pastures 
to  determine  proper  forage  acre  requirements  to  be  used  as 
criteria  in  determining  the  carrying  capacity  of  the  range 
where  it  is  not  shown  that  a  lack  of  such  procedures  would 
have  established  substantially  different  conclusions  m 
the  grazing  capacity  computations. 

Nevada  Garvey  Ranches.  Inc.,  Nevada  2-65-1,  2-65-2  &  2-66-1, 
November  15,  1966. 

The  Director  on  appeal  to  his  office  from  a  Hearing  Examiner's 
decision  may  recompute  the  carrying  capacity  of  the  Federal 
range  based  on  substantive  evidence  contained  in  the  record 
when  it  is  shown  that  a  recomputation  is  necessary  for 
conservation  and  preservation  of  the  range.  The  adoption 
of  a  forage  acre  requirement  to  coordinate  the  computation 
of  grazing  capacity  with  an  adjoining  grazing  unit  customarily 
grazed  in  conjunction  with  the  unit  in  question  is  compatible 
with  standard  Bureau  practice. 

William  D.  Cornia,  Wyoming  4-63-1,  etc.,  Utah  1-63-1,  etc., 
August  25,  1965;  Approved  by  the  Department  on  August  25, 

1965. 

Where  a  seven  year  old  range  survey  is  the  latest  survey 
conducted  on  the  lands  embraced  in  an  application  for  a 
grazing  license  or  permit,  it  is,  in  the  absence  of  better 
evidence,  a  proper  indication  of  the  estimated  grazing 
capacity  of  the  lands  until  the  survey  is  shown  to  be 
erroneous . 

George  N.  Speropulos  et  al.,  Oregon  6-62-1,  May  29,  1963. 

The  District  Manager,  after  recommendation  of  the  advisory 
board,  may  make  simultaneous  classification  of  all  offered 
base  properties  within  a  single  administrative  unit  or 


179 


PART  4110  --  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4111  -  Awards  of  Graying  Privileges  (continued) 

4111.3  -  Adjudication  and  apportionment  of  graying  privileges  (continued) 

graying  area  and  may  allocate  in  a  single  action  the 
available  Federal  range  within  the  unit  or  area  upon 
which  such  base  properties  are  dependent. 

Allotments  of  Federal  range  will  be  made  to  licensees 
or  permittees  when  conditions  warrant.  Division  of  the 
range  hy  agreement  of  former  practice  will  be  followed 
where  practicable,  provided  auch  division  is  in  substan¬ 
tial  conformity  with  the  qualification  of  the  respective 
applicants  for  graying  privileges  and  the  agreement  is 
reduced  to  writing  and  approved  by  the  District  Manager. 

Wyoming  State  Director,  Appellant,  A.  E.  Schwabacher, 
Appellee,  Wyoming  5-feg-l,  May  27,  1963* 

A  range  survey  will  not  be  disturbed  solely  on  the  basis 
of  charges  that  it  was  not  properly  conducted  where  no 
positive  or  substantial  evidence  has  been  submitted 
showing  error  in  the  survey.  Where  actual  use  information 
of  a  controlled  area  within  the  graying  unit  is  not  available 
and  may  not  be  practical  to  obtain  within  the  immediate 
future,  and  where  the  conditions  are  not  fully  comparable 
with  a  unit  of  known  graying  capacity,  the  determination 
of  the  graying  capacity  of  a  unit  of  the  Federal  Range  by 
the  District  Manager  will  be  accepted,  even  though  the 
forage  acre  requirement  factor  may  not  have  been  determined 
in  strict  conformity  with  the  BLM  Manual. 

Lewis  C.  Archaabeault ,  Montana  1-63-1,  1-64-3,  April  5,  19 66. 

4111.4  -  Adjustments  of  grating  privileges 

Where  a  reduction  in  use  is  necessary,  one  proper  method 
in  effecting  such  a  reduction  la  to  shorten  the  aeaaon  of 
use  on  the  range  and  to  reduce  all  use  made  in  the  unit 
in  direct  proportion  to  the  total  use  made  by  each 
operator  within  the  unit. 

Milton  T.  Jones,  et  al. ,  Idaho  Graying  District  No.  2, 

Sai-cta  17,  195«. 
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PART  4110  --  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4113  -  Supervision  and  Inspection 

4113.1  -  Procedure  for  enforcement  of  rules  and  regulations 

In  the  case  of  wilful  trespasses  on  the  Federal  range,  a 
reduction  of  grazing  privileges  may  be  imposed  on  the 
offender  in  addition  to  the  payment  of  monetary  damages. 

Edmund  and  Jessie  Walton,  Montana  2-68-2(SC),  September  4, 
1968. 

Eldon  L.  Smith,  Arizona  l-67-l(SC),  January  19,  1968. 

A  grazing  licensee  who  repeatedly  and  willfully  grazes  his 
livestock  upon  the  public  domain  in  trespass  is  properly 
subject  to  disciplinary  action  consisting  of  assessment 
of  damages  and  reduction  of  the  grazing  privileges  of  his 
base  property. 

Thomas  Ormachea,  Nevada  3-64-l(SC),  April  16,  1965. 

The  purpose  of  an  interim  order  which  is  placol into 
immediate  effect  is  for  the  conservation  of  the  range 
in  that  no  license  or  permit  will  be  issued  for  grazing 
privileges  in  excess  of  the  grazing  capacity  of  the  area 
to  be  used. 

The  Director  may  by  interim  order  place  into  immediate 
effect  a  decision  made  by  the  Hearing  Examiner  pending 
final  decision  on  appeal  to  the  Director  in  accordance 
with  43  CFR  1853.8(b)  (formerly  43  CFR  161 . 10( i) (2) ( iii) )  . 

State  Director  (California),  appellant,  Orlo  G.  Bailey, 

et  al,,  appellee,  California  No.  2-57-1  to  8,  etc., 

February  23,  1962. 

So  long  as  the  appellant  restricts  his  use  of  the  Federal 
range  to  the  season,  numbers,  and  area  authorized  in  the 
last  license  or  permit  he  held  in  the  year  preceding  the 
rejection  of  his  timely  application  for  renewal  and  pays 
the  regular  grazing  fees,  he  will  not  be  in  trespass. 

Grazing  privileges  may  be  reduced  or  denied  a  licensee  who 
is  found  to  have  committed  wilful  trespasses  upon  the 
Federal  range. 

gugene  Miller,  Oregon  Grazing  District  No.  2,  June  23,  1959. 
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PART  kllO  --  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  Ul.13  -  Supervision  and  Inspection  (continued) 

UrLl  3 -  ^  -  Procedure  for  enforcement  of  rules  and  regulations  (continued) 

The  lessee  who  fails  to  prevent  the  grazing  of  its 
livestock  on  an  unauthorized  area  of  Federal  range  and 
who  is  cognizant  of  the  unauthorized  use  is  properly- 
found  to  have  committed  a  willful  trespass.  The  tempo¬ 
rary  reduction  of  a  grazing  license  is  a  proper  means  of 
enforcing  the  orderly  use  of  the  Federal  range. 

M.  S.  Land  and  livestock  Company,  Nevada  Grazing  District 
No.  5,  June  1,  1959- 

Attorneys  representing  clients  before  the  Bureau  will 
ordinarily  be  notified  of  matters  relating  to  their 
clients’  interests.  The  Federal  Range  Code  for  Grazing 
Districts,  Part  l6l. 12(e)(1),  provides  for  service  to  be 
made  on  licensees  or  permittees  in  connection  with  show 
cause  proceedings  and  not  on  their  legal  representatives. 
Show  cause  proceedings  are  in  the  nature  of  a  personal 
action  and  the  failure  of  the  Bureau  to  notify  a  licensee’s 
attorney  of  a  pending  action  in  a  proceeding  of  this 
nature  will  not  render  the  action  void. 

Jesse  Bedke,  Idaho  Grazing  District  No*  2,  December  9,  1958. 

The  grazing  of  livestock  upon  an  area  of  the  Federal  range 
for  which  a  livestock  operator  does  not  have  a  license  or 
permit  is  ipso  facto  a  trespass  and  it  is  no  defense  that 
under  State  law  it  might  not  have  been  considered  as  such 
either  because  the  livestock  operator  did  not  take  some  sort 
of  affirmative  action  leading  to  the  trespass. 

If.no  offer  of  settlement  is  made  for  damages  alleged  to  have 
resulted  from  a  grazing  trespass,  or  if  an  offer  is  nade  but 
is  considered  to  be  unsatisfactory  then  the  State  Supervisor 
may  issue  an  order  to  show  cause  and  a  hearing  may  be  held 
before  an  examiner  to  establish  the  trespass,  the  amount  of 
damages  incurred  for  reimbursement,  and  any  other  appropriate 
penalty. 

Claims  of  trespass  and  of  damages  due  are  allegations  only, 
requiring  proof  before  the  examiner  and  findings  of  fact 
before  disciplinary  action  may  be  taken  to  prevent  future 
trespass  and  enforce  payment  of  damages.  A  refusal  to  pay 
the  full  amount  of  the  damages  claims  to  be  due  does  not 
itself  warrant  a  finding  that  the  trespass  when  proved  was 
willful . 

Junior  and  Don  J.  Burke,  Montana  Grazing  District  No.  1 
July  28,  19557“ 
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PART  4110  —  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4115  -  Records  and  Administrative  Procedures 

4115.2-1  -  License  and  permit  procedures;  requirements  and  conditions 

A  demand  for  readjudication  of  grazing  privileges  may  not  be 
denied  a  grazing  licensee  on  the  ground  that  he  has  accepted 
licenses  for  lesser  amounts  of  Class  1  grazing  privileges  than 
claimed  by  him  for  a  period  of  more  than  three  years  immediately 
preceding  such  demand,  where  the  licenses  issued  were  based  on 
an  inaccurate  and  inadequate  adjudication  of  the  base  property 
qualifications,  and  the  adjudication,  which  in  effect  resulted 
in  a  reduction  of  the  base  property  qualifications  as 
previously  established  for  the  base  property,  was  never 
presented  to  the  Advisory  Board  for  its  advice  or  recommendations 
relative  thereto,  and  the  licensee  was  never  given  proper  notice 
of  such  reduction. 

A  charge  that  a  licensee  of  the  Federal  range  has  lost  a  certain 
portion  of  his  base  property  qualifications  because  of  failure 
for  two  consecutive  years  to  request  grazing  privileges  or 
nonuse  to  the  full  extent  of  the  base  property  qualifications, 
cannot  be  sustained  when  there  is  no  positive  or  substantial 
evidence  presented  showing  that  the  licensee  did  in  fact  fail 
to  offer  the  full  amount  of  the  base  property  qualifications 
in  applications  for  licenses  or  permits  for  two  consecutive 
years. 

T  Lazy  S  Ranch,  Nevada  1-67-1,  September  12,  1968. 

An  applicant  for  a  grazing  license  or  permit  is  precluded  from 
demanding  a  readjudication  of  his  claim  for  grazing  privileges 
after  they  have  been  held  for  more  than  three  consecutive 
years  immediately  preceding  such  claim,  without  objection  or 
protest  by  his  predecessors. 

Bo 1 ten  Ranches,  Inc.,  Wyoming  3-68-1,  August  28,  1968. 

Eldon  L.  Smith,  Delbert  and  George  Allan,  Charles  C.  Anderson. 

et  al . ,  Arizona  1-65-2,  3  and  4,  1-66-2,  August  6,  1968. 

Jack  G.  Taylor,  d.b.a.  Big  Springs  Ranch,  Nevada  1-64-1, 

May  10,  1968. 

Where  a  licensee  of  the  Federal  range  fails  for  two  consecutive 
years  to  request  gracing  privileges  or  nonuse  to  the  full  extent 
of  base  property  qualifications  claimed  by  him,  the  qualifications 
of  the  base  property  will  be  lost  to  the  extent  they  have  not 
been  covered  by  the  request  for  the  two  consecutive  years. 
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PART  4110  --  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4115  -  Records  and  Administrative  Procedures  (continued) 

4115,2-1  -  License  and  permit  procedures;  requirements  and  conditions  (continued) 

Eldon  L.  Smith,  Delbert  and  George  Allan,  Charles  C.  Anderson 

et  al , ,  Arizona  1-65-2,  3,  and  4,  1-66-2,  August  6,  1968. 

Jack  G.  Taylor,  d.b.a.  Big  Springs  Ranch,  Nevada  1-64-1, 

May  10,  1968. 

An  applicant  for  a  grazing  license  or  permit  who,  after  proper 
notification,  fails  to  protest  or  appeal  a  decision  of  a 
district  manager  within  the  period  prescribed  in  the  decision 
is  barred  thereafter  from  challenging  the  matters  adjudicated 
in  such  decision. 

0.  J.  Cooper  et  al..  Appellants,  Redd  Ranches,  Int ervenor? 

Colorado  4-65-2,  4-65-3,  February  20,  1968. 

An  exchange-of-use  license  may  be  issued  to  a  qualified 
applicant  providing  the  management  and  control  of  the  private 
lands  are  relinquished  to  the  Bureau.  The  Bureau  may  issue 
a  license  or  permit  to  a  qualified  livestock  operator  to 
exercise  grazing  use  on  exchange-of-use  lands  regardless  of 
his  ownership  or  control  of  private  lands  in  the  vicinity  of 
the  exchange-of-use  lands. 

Nevada  Garvey  Ranches Inc.,  Nevada  2-65-1,  2-65-2  &  2-66-1, 
November  15,  1966. 

No  license  or  permit  will  confer  grazing  privileges  in  excess 
of  the  grazing  capacity  of  the  Federal  range  to  be  used  as 
determined  by  the  District  Manager,  and  authorized  active  use 
will  be  reduced  to  the  extent  necessary  to  reach  the  proper 
stocking  of  a  Federal  range  area. 

Lewis  C.  Archambeault ,  Montana  1-63-1,  1-64-3,  April  5,  1966. 

Base  property  qualifications  of  a  user  in  a  grazing  unit  are 
subject  to  attack  as  a  matter  of  right  by  other  users  in  the 
unit  who  are  adversely  affected  by  licensed  use  from  said 
base  property.  This  is  so  even  if  more  than  three  consecutive 
years  have  passed  in  which  the  qualifications  were  recognized 
in  licenses,  where  it  is  determined  that  such  licenses  were 
not  based  on  a  proper  adjudication  of  the  range  in  the  unit 
and  the  grazing  privileges  attached  to  the  base  property  were 
erroneously  and  illegally  allowed  in  the  unit  to  commence  with. 

Kirkeby  Ranch.  Intervenor  v.  AsMowjQL  .Br others  and  Estate  of 
Parson  U.  Webster,  Nevada  4-60-4,  March  25,  1965. 
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PART  4110  --  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4115  -  Records  and  Administrative  Procedures  (continued) 

4115.2- 1  -  License  and  permit  procedures;  requirements  and  conditions  (continued) 

Applications  for  free-use  licenses  will  be  rejected  where 
incomplete  applications  have  been  filed. 

Manuel  A.  Dominguez.  Morris  J0  Helm.  New  Mexico  Grazing 
District  No.  4,  March  9,  1960. 

Good  faith  and  the  obvious  intent  of  a  livestock  operator 
entitled  to  grazing  privileges  to  comply  with  the  regulations 
cannot  obviate  the  necessity  of  a  timely  offering  of  base 
lands  in  a  properly  filed  application  for  a  license  or 
permit. 

Chester  and  Julia  Stallard,  Oregon  Grazing  District  No.  3, 

October  5,  1959. 

An  application  for  a  license  or  permit  under  Section  4115.2-l(e) 
of  the  Grazing  Regulations  must  be  an  allowable  application. 

To  offer  base  property  in  an  application  to  the  full  extent 
of  its  qualifications  where  in  fact  the  productivity  of  that 
property  cannot  support  the  full  number  of  livestock  sought 
to  be  licensed  would  be  a  nullity  as  to  the  excess. 

Arthur  V.  Miller,  Nevada  Grazing  District  No.  3,  July  17,  1958. 

4115.2- 2  -  Transfers  and  relinquishments 

An  application  under  4115.2-2  (formerly  161.7(b))  of  the 
Federal  Range  Code  for  approval  of  a  transfer  of  recognized 
base  property  qualifications  or  privileges  is  subject  to 
rejection  if  at  the  date  of  its  filing  the  application  does 
not  designate  suitable  property  owned  or  controlled  by  the 
transferee  with  sufficient  productivity  or  comraensurability 
to  support  the  qualifications  or  privileges  sought  to  be 
transferred.  Such  base  property  qualifications  or  privileges 
remain  attached  to  the  property  from  which  they  were  intended 
to  be  transferred,  subject  to  other  provisions  of  the  Code. 

Grazing  privileges  are  not  personal  in  nature  but  attach  to 
specific  property  and  cannot  be  enjoyed  except  by  the  person 
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PART  4110  —  GRAZING  ADMINISTRATION  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4115  -  Records  and  Administrative  Procedures  (continued) 

4115o2-2  -  Transfers  and  relinquishments  (continued) 

who  owns  or  controls  the  property  to  which  those  privileges 
attach.  Where  an  operator  loses  ownership  or  control  of 
certain  property  to  which  base  property  qualifications  or 
privileges  have  attached,  those  qualifications  or  privileges 
in  the  absence  of  a  timely  and  proper  transfer  application 
are  lost  as  to  him  and  will  pass  with  that  property. 

James  G.  Brown,  Utah  Grazing  District  No.  9,  January  15,  1958. 

4115.2-3  -  Appeals  and  hearings 

A  Hearing  Examiner's  decision  requiring  the  District  Manager 
to  reaccomplish  an  ocular  reconnaissance  survey  of  the 
grazing  capacity  of  lands  offered  for  an  exchange-of-use 
will  not  be  disturbed  in  the  absence  of  a  showing  of 
substantial  error. 

Oregon  State  Director  v.  John  Nouque,  Oregon  3-66-1, 

March  15,  1968. 

Where  no  answer  to  a  complaint  is  filed,  or  where  the  person 
against  whom  the  complaint  is  made,  fails  to  appear  at  the 
hearing  held  in  response  to  his  appeal,  the  charges  are  taken 
as  confessed,  and  the  appeal  must  be  dismissed. 

Roger  S.  Johnson,  Idaho  2-68-1,  March  8,  1968. 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  from 
a  Hearing  Examiner's  decision  will  be  dismissed  when  the 
notice  of  intention  to  appeal  is  not  filed  in  the  Hearing 
Examiner's  office  within  the  10-day  period  required  by  the 
Federal  Range  Code. 

Richard  Gabica,  Elias  Jaca,  Idaho  1-64-5  and  1-65-2, 

February  2,  1968. 

Bert  N.  Smith  and  Paul  Smith,  Nevada  1-64-2  and  1-65-1, 

January  8,  1968. 

A  grazing  permittee  or  licensee  is  not  denied  the  due  process 
of  law  where  the  actions  taken  by  the  Bureau  are  within  its 
delegated  legal  authority  and  responsibility,  and  where  a 
grazing  appeal  from  an  adverse  ruling  by  the  Bureau  is  processed 
under  the  hearing  procedures  provided  for  by  the  Department's 
applicable  appeal  procedure,  and  in  compliance  with  the 
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PART  4110  --  GRAZING  ADMINISTRATIVE  (INSIDE  GRAZING  DISTRICTS)  (THE  FEDERAL 
RANGE  CODE  FOR  GRAZING  DISTRICTS)  (continued) 

Subpart  4115  -  Records  and  Administrative  Procedures  (continued) 

4115.2-3  -  Appeals  and  bearings  (continued) 

Administrative  Procedure  Act,  and  where  be  bas  recourse 
to  tbe  courts  from  said  ruling  after  having  exhausted 
all  of  the  administrative  remedies  available  to  him  in 
the  Department, 

An  appeal  submitted  by  a  State  Cooperative  Grazing 
District  in  Montana,  which  involves  matters  primarily 
concerned  with  the  interpretation  of  the  contractual 
arrangements  provided  for  in  a  Federal- State  Grazing 
Districts  Agreement  entered  into  by  it  and  the  Bureau 
of  Land  Management,  and  not  having  a  direct  adverse 
effect  on  the  appellant  District  itself,  will  not  be 
considered  an  appeal  within  the  purview  of  the  applicable 
regulations  relating  to  grazing  appeals,  nor  as  an  appeal 
under  the  appeal  procedures  relating  to  other  types  of 
public  land  cases.  However,  the  objections  raised  by 
the  State  Grazing  District  in  its  appeal  will  be  considered 
a  protest,  and  will  be  dealt  with  accordingly. 

South  Phillips  Cooperative  State  Grazing  District,  Malta 
Grazing  District  (Montana  No.  1),  June  6,  1967;  Approved 
by  the  Department  on  June  21,  1967. 

Section  4115.2-3  of  the  regulations  for  grazing  districts 
does  not  require  an  appellant,  during  the  pendency  of  his 
appeal,  to  apply  for  the  continued  use  of  the  grazing 
privileges  granted  to  him  in  the  year  preceding  the 
rejection  of  his  current  application. 

Eugene  Miller,  Oregon  Grazing  District  No.  2,  June  23,  1959. 

An  appeal  from  the  decision  of  the  range  manager  raising 
issues  that  have  been  previously  adjudicated  in  an  appeal 
involving  the  same  privileges  and  the  same  parties  is  subject 
to  dismissal  by  the  hearing  examiner,  upon  motion  to  dismiss 
filed  by  the  State  Supervisor  pursuant  to  section  161.10(a) 

(3)  of  the  Federal  Range  Code  (not  section  4115,2-3). 

So  C.  Jensen  and  Sons,  Utah  Grazing  District  No.  7,  July  3,  1958. 
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PART  4120  --  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA) ;  GENERAL 

Subpart  4121  -  Awards  of  Grazing  Leases 

4121.2  -  Adjudication  of  applications  for  grazing  leases 

Where  a  departmental  decision  awards  all  of  the  lands  in 
a  Section  15  grazing  lease  to  one  of  the  applicants  and 
remands  the  case  for  further  consideration  of  the  fencing 
and  trespassing  issues,  this  Bureau  is  not  authorized  to 
introduce  an  exchange -of -use  condition  into  its  subse¬ 
quent  decision  which  tends  to  over-turn  the  department's 
decision  as  to  the  award  of  the  lands. 

i 

Where  the  Department  remands  a  Section  15  grazing  case 
for  further  consideration  of  the  fencing  and  trespassing 
issues,  and  the  appellant  does  not  dispute  the  Bureau's 
determination  that  the  construction  of  a  fence  is  not 
economically  justified,  and  Montana  State  law  does  not 
require  fencing  to  prevent  livestock  trespass,  those 
issues  are  deemed  to  be  resolved. 

John  Conover,  Jr.,  M5-51  (Mont.),  July  2,  1968. 

The  award  of  all  of  the  lands  applied  for  to  an  applicant 
for  a  renewal  of  a  grazing  lease  under  Section  15  of  the 
Taylor  Grazing  Act,  and  the  rejection  of  a  conflicting 
application  for  a  part  of  the  same  lands,  will  not  be 
disturbed  where  it  is  determined  on  the  basis  of  need 
and  good  range  management  that  all  of  the  lands  should 
be  awarded  to  the  renewal  lease  applicant. 

Lee  Martinell  Company,  Montana  M5-68-1,  M5-253-A,  May  7, 
1968. 

A  grazing  lease  is  properly  awarded  to  one  preference- 
right  applicant  over  other  preference-right  applicants 
on  the  basis  of  greater  need  and  proper  range  management. 

John  H.  and  Louise  M.  Fernandez,  William  J.  Greenwald, 

Jay  B.  and  Polly  B.  Parsons,  Wyoming  Wl-68-6(15)  and 
Wl-63-7(15),  September  23,  1968. 

Robert  M.  Deaver,  Angela  Matthews  Boos,  Wyoming  6-68-1(15), 
January  12,  1968. 
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PART  4120  --  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA) ;  GENERAL  (continued) 

Subpart  4121  -  Awards  of  Grazing  Leases  (continued) 

4121.2  -  Adjudication  of  applications  for  grazing  leases  (continued) 

Grazing  leases  awarded  to  a  preference  applicant  on  the 
basis  of  control  of  contiguous  lands  must  be  cancelled 
to  the  extent  the  lessee  loses  control  of  the  respective 
base  lands. 

M.  A.  Weatherwax,  California  C-l-1071,  September  11,  1967. 

Where  it  appears  that  a  conflicting  applicant  for  a 
Section  15  grazing  lease  owning  cornering  lands  has  been 
erroneously  determined  to  have  lost  his  preference  right 
in  accordance  with  the  provisions  of  43  CFR  4122.1-2(a), 
the  decision  rejecting  his  renewal  application  and 
awarding  the  lease  to  another  applicant  will  be  vacated 
and  the  case  remanded  for  further  consideration  of  the 
respective  needs  of  the  parties  and  proper  range 
management . 

George  and  Susie  Bugas  and  Lawrence  G.  Bugas,  Wyoming 
019936,  March  1,  1966. 

A  division  of  lands  for  leasing  purposes  between  prefer¬ 
ence  right  applicants  on  an  equal  plane  of  preference 
will  not  be  disturbed  where  a  review  of  all  the  factors 
involved  indicates  that  the  division  is  equitable. 

Dorie  J.  Barbe,  Appellant,  R.  W.  Wilson,  Appellee, 

Wyoming  6-65-2(15),  September  27,  1965. 

McLeod  Ranch,  Montana  3-65-5(SD) ,  September  14,  1965. 

An  applicant  for  a  grazing  lease  under  Section  15  of  the 
Taylor  Grazing  Act  is  not  entitled  to  a  preference  under 
that  section  as  a  lessee  of  contiguous  public  land  where 
such  land  is  held  by  him  under  a  Section  15  grazing  lease. 

Albert  Esquibel,  New  Mexico  Section  15  Grazing, 

January  14,  1965. 
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PART  4120  —  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA) ;  GENERAL  (continued) 

Subpart  4121  -  Awards  of  Grazing  Leases  (continued) 

4121.2  -  Adjudication  of  applications  for  grazing  leases  (continued) 

A  preference  right  application  extends  only  to  a  lease 
of  so  much  of  the  Federal  grazing  land  as  is  necessary 
to  permit  proper  use  of  the  contiguous  lands. 

Alfa  E.  Relville,  W2-GL-47  (Nebraska),  November  19,  1964. 

Where  more  than  one  applicant  applies  for  the  same  land 
and  it  appears  that  a  division  of  the  lands  should  be 
made,  the  conflicting  applicants  will  be  given  an  oppor¬ 
tunity  to  agree  to  a  division  of  the  lands  prior  to  a 
determination  by  the  signing  officer  as  to  the  disposi¬ 
tion  of  such  conflicting  applications  or  division  of  the 
la  nds . 

Where  there  are  conflicting  applications  for  a  grazing 
lease  for  the  same  lands  and  evidence  is  lacking  as  to 
which  of  the  applicants  has  the  greater  need  for  the 
lands,  in  making  a  division  of  the  range  consideration 
should  be  given  to  the  comparative  ability  of  the  appli¬ 
cants  to  utilize  the  range  effectively  under  proper 
range  management  practices,  to  permit  proper  use  of  the 
applicant's  base  lands  and  to  promote  such  other  stand¬ 
ards  as  are  pertinent  to  the  purposes  of  a  lease  under 
the  Taylor  Grazing  Act. 

Ruth  Sedman,  Wyoming  6-15-1,  W2-GL-182,  January  15,  1963. 

Disputes  over  the  control  of  private  lands  are  not  within 
the  jurisdiction  of  the  Department  of  the  Interior  or  the 
Bureau  to  resolve,  and  an  award  of  a  Section  15  lease  on 
the  basis  of  preference  is  limited  to  those  persons  having 
control  of  contiguous  lands. 

Lloyd  M.  Synness,  Montana  084591  (MDO  107) ,  December  7 , 
1961. 

Where  conflicting  Section  15  applications  have  been  filed 
the  contiguous  land  owner  is  to  be  awarded  the  public 
land  if  he  has  a  need  for  it. 
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PART  4120  --  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA) ;  GENERAL  (continued) 

Subpart  4121  -  Awards  of  Grazing  Leases  (continued) 

i 

4121.2  -  Adjudication  of  applications  for  grazing  leases  (continued) 

Between  contiguous  land  owners  standing  in  the  same  plane 
of  equality  an  award  must  be  made  to  the  one  who  has  the 
greater  need  of  the  public  land  to  permit  the  proper  use 
of  his  contiguous  land. 

Hamilton  H.  Fox,  et  al.,  GLA  1670,  etc.,  July  20,  1959. 

As  between  contending  applicants,  only  one  of  whom  owns 
contiguous  land,  an  award  must  be  made  to  him  if  he 
needs  the  public  land  for  proper  use  of  his  contiguous 
land,  even  though  if  all  factors  could  be  considered  the 
non-owner  of  contiguous  land  has  a  far  greater  need  of 
the  public  land  for  grazing  purposes.  The  rights  of  the 
contiguous  applicants  are  to  be  determined  before  any 
consideration  is  given  to  the  noncontiguous  applicant. 

George  F.  Wilsey,  Section  15  Grazing  Lease  (South  Dakota) , 
November  10,  1958. 

An  applicant  for  a  lease  under  Section  15  of  the  Taylor 
Grazing  Act  does  not  have  a  preference  right  to  a  lease 
even  though  he  owns  contiguous  land,  unless  he  can  show 
that  he  needs  the  public  land  applied  for  to  enable  him 
to  make  proper  use  of  his  contiguous  land. 

Where  none  of  the  contending  applicants  for  a  Section  15 
lease  have  a  preference  right  to  a  lease,  an  award  is  to 
be  made  between  them  on  the  basis  of  their  need  for  the 
land  and  proper  range  management  practices. 

M.  W.  Dean,  Los  Angeles  0153828,  July  17,  1958. 

4121.3  -  Adjustments  of  grazing  use 

A  grazing  lease  may  be  cancelled  in  part  where  a  part  of 
the  leased  lands  are  found  to  be  more  valuable  for  trans¬ 
fer  to  the  State  for  recreation  and  public  purposes, 
pursuant  to  the  Recreation  and  Public  Purposes  Act,  than 
they  are  for  grazing. 

Jerry  W.  Blair,  Howard  P.  Blair,  Riverside  02352 
June  3,  1968. 
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PART  4120  —  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA) ;  GENERAL  (continued) 

Subpart  4121  -  Awards  of  Grazing  Leases  (continued) 

4121.3  -  Adjustments  of  grazing  use  (continued) 

Where,  upon  the  renewal  of  a  grazing  lease,  the  lessee 
requests  an  earlier  season  of  use,  it  is  proper  to 
refuse  that  request  and  to  set  a  later  turnout  date  in 
the  interest  of  good  range  management. 

Tom  O' Hare,  Section  15  Grazing  Lease,  April  1,  1968. 

Where  a  lessee's  cattle  are  causing  damage  to  a  refor¬ 
estation  project,  the  District  Manager  may  reduce  the 
number  of  cattle  allowed  on  the  range  and  the  length  of 
time  for  grazing. 

Venson  A.  Hunt,  GLA  1724  (Oregon),  April  27,  1965. 

A  Section  15  grazing  lease  may  be  reduced  to  such  an 
extent  that  all  of  the  lands  embraced  by  the  lease  are 
withdrawn  for  use  by  the  Federal  Government  for  a  neces¬ 
sary  public  purpose.  The  establishment  of  a  job  corps 
camp  site  under  the  President's  poverty  program  is  con¬ 
sidered  a  sufficient  and  suitable  public  purpose  to 
warrant  the  reduction  of  lands  from  a  Section  15  lease 
for  this  use. 

Lawrence  H.  Doer fling,  GLA  1770  (Oregon),  April  12,  1965. 

A  grazing  lease  embracing  land  determined  to  be  proper 
for  disposal  is  properly  held  for  cancellation  where  the 
lessee  does  not  establish  that  the  cancellation  will 
seriously  impair  its  operations.  That  the  grazing  lease 
is  part  of  the  security  under  a  mortgage  does  not  alter 
this  conclusion  since  the  mortgagee  has  no  more  rights 
in  the  lease  than  the  lessee. 

Vante%  Land  and  Development  Co.,  Inc.,  Arizona  018390, 
et  al.,  March  20,  1959. 

Subpart  4123  -  Supervision  and  Inspection 

4123.1  -  Procedures  for  enforcement  of  rules  and  regulations 

A  grazing  lease  is  improperly  issued  and  subject  to 
cancellation  where  it  is  issued  to  one  applicant  during 
the  time  that  a  conflicting  applicant  has  a  right  to 
appeal  from  the  award  to  the  former. 

Lee  Martinell  Company,  Montana  M5-68-1,  M5-253-A, 

May  7,  1968. 
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PART  ^-120  --  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA);  GENERAL  (continued) 

Subpart  4123  -  Supervision  and  Inspection  (continued) 

4123.1  -  Procedures  for  enforcement  of  rules  and  regulations  (continued) 

It  is  proper  to  cancel  a  grazing  lease  issued  under 
Section  15  of  the  Taylor  Grazing  Act  where  the  lessee 
has  violated  the  terms  of  the  lease  and  the  regulations 
of  the  Department  relating  thereto,  either  by  allowing 
diseased  livestock  on  the  leased  lands  contrary  to  a 
quarantine  imposed  on  the  livestock  pursuant  to  state 
sanitation  laws,  or  by  subleasing  the  leased  lands  to 
another  party. 

Carl  H.  Christensen  and  Lyle  B,  Christensen,  Idaho 
1-2- (15) -330,  September  25,  1967. 

Subpart  4125  -  Records  and  Administrative  Procedures 

4125.1-1  -  Leasing  procedures;  requirements  and  conditions 

The  Secretary  of  the  Interior,  or  his  delegate,  in  his 
discretion  may  refuse  to  issue  a  Section  15  grazing 
lease  where  it  is  determined  that  the  applied  for  lands 
have  no  significant  value  for  grazing  of  livestock  as 
the  vegetative  cover  consists  primarily  of  brush 
species,  which  is  chiefly  valuable  for  wildlife  habitat, 
and  it  is  in  the  best  interest  of  the  public  and  good 
range  management  to  use  the  lands  for  wildlife  and 
watershed  purposes  only. 

Ernest  Pavese,  Jr.,  Executor  of  the  Estate  of  Ernest  L. 

Pavese,  Sr.,  Deceased,  Grs.  Lse.  Appln.  63213  (Folsom 
District,  California),  March  16,  1967. 

t  f: 

It  was  proper  to  refuse  to  renew  a  grazing  lease  where 
all  of  the  lands  formerly  embraced  therein  have  been 
patented. 

J.  Evans  Roberts,  Colorado  Grazing  Lease  (Glenwood 
Springs  District),  March  9,  1966. 

An  application  for  a  grazing  lease  is  properly  rejected 
where  it  would  require  trespass  on  private  land  in 
order  to  attain  access  to  the  Federal  range. 

Parr  and  Mary  Norton,  Prineville  05-343,  December  11, 
1964. 
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PART  4120  —  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA) ;  GENERAL  (continued) 

Subpart  4125  -  Records  and  Administrative  Procedures  (continued) 

4125.1-1  -  Leasing  procedures;  requirements  and  conditions  (continued) 

Where  a  grazing  lease  of  public  land  is  sought  for  the 
purpose  of  erecting  a  fence  to  protect  adjoining 
privately-owned  lands  from  trespass,  a  decision  of  the 
District  Manager  rejecting  the  application  and  awarding 
the  land  sought  to  another  applicant  whose  lease  will 
contain  a  stipulation  providing  for  adequate  fencing  of 
the  public  land  will  not  be  disturbed. 

Gertrude  Maxwe 1 1 ,  Idaho  1-6-10-76,  October  9,  1964. 

A  Section  15  grazing  lease  on  Federal  lands  can  only  be 
obtained  by  filing  a  proper  application  therefor  in  the 
field  office  of  the  Bureau  of  Land  Management  in  the 
state  in  which  the  lands  applied  for  are  situated. 

D.  Ray  Gordon.  1-3  GL  108  (Idaho),  September  11,  1964. 

The  State  Director,  in  his  discretion,  may  close  tempo¬ 
rarily  to  grazing,  portions  of  the  leased  lands  whenever 
because  of  depletion  of  the  vegetal  cover  due  to  drought, 
epidemic,  fire,  or  any  other  cause,  such  action  is  neces¬ 
sary  to  restore  the  forage  on  the  range  to  its  normal 
condition.  Such  temporary  closing  will  not  operate  to 
exclude  such  lands  from  the  lease. 

David  L.  Sawyer  and  Lilas  L.  Sawyer,  C-6-1,  March  26, 
1963. 

Where  rental  fees  on  a  10-year  grazing  lease  are 
required  to  be  paid  in  advance  at  three-year  intervals, 
and  the  lands  embraced  in  the  lease  are  sold  at  public 
auction  under  the  Public  Sale  Law  prior  to  the  expira¬ 
tion  of  the  first  three-year  interval  but  the  lessee 
remains  in  possession  of  the  lands  into  the  second  three- 
year  interval  pending  disposition  of  his  appeal  from  the 
dismissal  of  his  protest  to  the  sale,  the  advance 
rental  payments  made  will  be  refunded  on  a  prorated 
basis  from  the  date  of  the  final  certificate  of  sale. 

Albert  Ray  Hitchens,  Colorado  04184,  June  6,  1961. 
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PART  4120  —  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA) ;  GENERAL  (continued) 

Subpart  4125  -  Records  and  Administrative  Procedures  (continued) 

4125.1-2  -  Assignment  and  relinquishment  of  grazing  lease 

An  assignee  is  only  entitled  to  the  same  rights  and 
privileges  which  the  assignor  of  a  lease  would  be 
entitled  to  and  no  more. 


Blue  Creek  Ranch  Company,  Buffalo  034954,  December  18, 
1958. 

4125.1-4  -  Range  improvements  and  contributions 


It  is  proper  to  reject  an  application  for  a  permit  to 
construct  range  improvements  on  lands  leased  under 
Section  15  of  the  Taylor  Grazing  Act  where  it  is  deter¬ 
mined  that  the  improvements  proposed  to  be  constructed 
will  impair  the  value  of  the  lands  and  will  interfere 
with  their  other  uses. 


Richard  Torgesen,  Idaho  I-2-(15)-127 ,  August  28,  1967. 

The  District  Manager  may  impose  reasonable  requirements 
upon  a  Section  15  grazing  lessee  in  construction  of  a 
fence  on  the  leasehold  with  specifications  as  to  the 
installation  of  an  antelope  pass  or  cattleguard  to 
insure  proper  range  management  in  the  interest  of  the 
lessee's  livestock  operation  and  the  protection  of 
wildlife. 


Irvine  Brothers,  Inc. ,  Wyoming  W6-67-2(15) ,  March  30, 
1967. 

After  the  issuance  of  a  Section  15  grazing  lease,  the 
lessee  may  fence  the  land  or  any  part  thereof,  provided 
that  a  permit  or  mutual  agreement  is  obtained  from  the 
Bureau's  District  Office  having  jurisdiction  over  the 
leasehold.  The  District  Manager  may  make  any  reasonable 
requirement  as  to  the  size,  type  and  length  of  the 
fences  necessary  to  insure  proper  range  management  which 
includes  the  interest  of  the  lessee's  livestock 
operation  and  the  protection  of  wildlife. 

Diamond  Ring  Ranch,  Inc.,  Wyoming  W6-67-l(15) , 

February  16,  1967. 
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PART  A 120  --  GRAZING  ADMINISTRATION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA) ;  GENERAL  (continued) 

Subpart  4125  -  Records  and  Administrative  Procedures  (continued) 

4125.1-4  -  Range  improvements  and  contributions  (continued) 

A  grazing  lessee  whose  lease  has  been  cancelled  by  deci¬ 
sion  of  the  District  Range  Manager  will  be  allowed  30 
days  within  which  to  file  with  the  State  Supervisor 
appropriate  evidence  of  ownership  of  any  improvements 
upon  the  lands  together  with  a  showing  that  such  improve 
ments  were  placed  upon  the  lands  under  authority  of  a 
grazing  lease  in  effect  prior  to  November  4,  1948,  where 
the  record  is  not  clear  whether  or  not  certain  range 
improvements  had  been  placed  upon  public  lands  under 
authority  of  a  grazing  lease  prior  to  November  4,  1948. 

Mrs.  Douglas  A.  Shearer,  Los  Angeles  056544, 

September  9,  1958. 

It  is  proper  to  require  payment  to  be  made  to  a  prior 
lessee  by  a  proposed  subsequent  lessee  for  improvements 
placed  on  the  land  under  authority  of  a  Section  15  lease 
This  may  be  a  condition  precedent  to  the  issuance  of  a 
subsequent  lease. 

Evan  J.  Watt,  Trustee,  et  al.,  Buffalo  037033,  June  5, 
1958. 
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PART  4130  —  GRAZING  ADMINISTRATION  (ALASKA) 


Subpart  4131  -  Grazing  Leases 
4131.2-7  -  Leases 

A  grazing  lease  is  properly  cancelled  where  the  lessee 
fails  to  comply  with  any  of  the  provisions  of  the  lease 
and  such  default  continues  after  service  of  written 
notice  on  the  lessee  of  the  nature  of  such  default  which 
afforded  him  an  opportunity  to  show  why  his  lease  should 
not  be  cancelled. 

D.  M.  Rock,  Anchorage  059265,  November  17,  1965. 


PART  5400  --  FOREST  PRODUCT  DISPOSALS;  GENERAL 

Subpart  5400  -  Forest  Product  Disposals;  General 

Where  the  purchaser  under  a  timber  sale  contract  with 
the  Government  defaults  on  his  contract  without  having 
removed  any  of  the  timber  from  the  sale  area  and  the 
timber  is  thereafter  sold  to  another  and  the  amount 
actually  realized  from  such  sale  after  deducting  the 
administrative  costs  is  sufficient  to  make  the  Govern¬ 
ment  whole,  the  original  purchaser  is  entitled  to  a 
refund  of  the  amount  paid  by  him  on  his  contract. 

Francis  Kienbaum,  TS  No.  14-ll-0100-(I-6) -136  (Idaho) , 
June  22,  1967. 

Buell  Brothers,  Idaho  No.  14-11-004- (1-6) -56 ,  June  15, 
1966. 

R.  S.  Matthews,  Floyd  W.  Parkhurst,  Freddie  DiFerdinando 

d/b/a  Valley  Lumber  Company,  and  Alert  Supply,  Inc., 

Colorado  No.  14-11-0008-24-257,  November  1,  1965. 

Leslie  J.  Koch  and  Harold  Crawford  d/b/a  Koch  Timber 

Products ,  Timber  Sale  14-11-0008-77  (Colorado) , 

March  11,  1965. 

Where  the  terms  of  a  timber  sale  contract  specifically 
provide  that  the  purchaser  shall  bear  the  risk  of  the 
loss  of  any  timber  cut  under  the  contract,  it  is  proper 
to  refuse  to  reimburse  the  purchaser  for  the  loss  of 
felled  and  bucked  logs  caused  by  flood  conditions. 

Johnson  Forest  Products  Co.,  Oregon  TS  No.  14-11-0001- 
(9) -1450,  November  22,  1965. 

When  a  default  occurs  it  is  proper  to  retain  a  deposit 
made  by  a  party  to  a  timber  sale  contract  bid  where  it 
is  stipulated  that  the  amount  of  the  deposit  will  be 
retained  by  the  other  party  as  liquidated  damages  in 
the  case  of  default. 

Ralph  Johnson  Lumber  Company,  TS  No.  14-11-0001(9) -1520 
(Oregon),  January  20,  1966. 
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PART  5400  --  FOREST  PRODUCT  DISPOSALS;  GENERAL  (continued) 

Subpart  5400  -  Forest  Product  Disposals;  General  (continued) 

Where  under  the  terms  of  a  timber  sale  contract  the  pur¬ 
chaser  is  liable  for  any  damages  done  to  access  roads 
specified  therein  as  a  result  of  its  logging  operations, 
the  purchaser  is  properly  required  to  pay  the  full 
amount  of  the  expense  incurred  by  the  Government  in 
repairing  logging  damages  done  to  such  roads. 

Swanson  Bros.  Logging  Co.,  Inc.,  Oregon  14-11-0001(9)- 
1475,  January  12,  1968. 

Subpart  5402  -  Appraisal  and  Measurement 

Where  the  Bureau's  estimate  of  volume  is  based  upon  a 
measurement  of  the  standing  timber  marked  for  cutting 
and  the  appellants'  alleged  timber  shortage  is  based 
upon  an  estimate  from  a  later  stump  cruise,  a  request 
for  a  refund  for  such  an  alleged  shortage  is  properly 
rejected. 

Where  an  official  of  appellant  company  admits  having 
made  an  inspection  of  the  sale  area,  the  submitted  bid 
price  is  substantially  in  excess  of  the  minimum  bid 
price,  and  the  published  notice  of  sale,  the  sale 
prospectus,  and  the  sale  contract  state  that  the  volumes 
of  timber  are  an  "estimate,"  the  record  adequately 
establishes  that  no  representations  of  quantity  were 
made  by  the  Bureau  of  Land  Management  and  the  appellant 
had  no  basis  for  relying  upon  any  purported  alleged 
representations . 

Main  Lumber  Company,  Timber  Sale  14-11-0001- (2) -81 
(California),  November  12,  1963. 
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PART  5440  --  SALE  ADMINISTRATION 

Subpart  5441  -  Contract  Performance 

Where  the  terms  of  a  timber  sale  contract  provide  that 
written  permission  and  pre-payment  of  purchase  price 
are  required  before  any  trees  included  in  an  additional 
sale  may  be  cut,  the  cutting  and  removal  of  such  trees 
without  written  permission  or  pre-payment  is  a  taking 
not  contemplated  by  the  contract  and  for  which  no  other 
authority  exists.  It  must,  therefore,  be  regarded  as  a 
taking  in  trespass. 

Where  contractor's  servant  and  Bureau's  representative 
orally  agree  on  the  trees,  timber  volume  and  price  which 
will  constitute  an  additional  sale  as  a  modification  of 
an  existing  timber  sale  contract,  and  the  contractor's 
chief  executive  officer  subsequently  disputes  the  volume 
agreed  upon  and  refuses  to  pay  the  price  stipulated,  he 
may  not  thereafter  rely  on  the  agreement  which  he  so 
repudiated  as  his  authority  for  removing  the  additional 
timber  without  the  required  pre-payment  and  advance 
written  permission. 

Forest  Management,  Inc.,  California  14- 1 1-0008(2) - 160 , 

July  31,  1968. 

Where  under  the  terms  of  a  timber  sale  contract  the 
purchaser  is  liable  for  the  full  purchase  price  of  the 
timber,  the  Government  is  entitled  to  receive  the  full 
amount  of  the  purchase  price,  less  the  amount  already 
paid,  even  though  all  of  the  timber  has  not  been  removed. 
Nevertheless,  under  the  general  principles  of  compensa¬ 
tory  damages,  the  current  market  value  of  the  timber 
remaining  on  the  site,  less  incidental  costs  to  the 
Government  arising  from  the  breach  of  contract,  may  be 
set  off  against  the  purchaser's  debt. 

Wade  Christensen,  Idaho  14- 11-Q008-1102-583 ,  June  13,  1968. 

Where  under  the  terms  of  a  timber  sale  contract  the 
purchaser  is  liable  for  the  full  purchase  price  of  the 
timber  even  though  the  quantity  of  materials  actually 
severed  or  removed  or  designated  for  taking  is  less  than 
the  estimated  quantity  set  forth  in  the  contract,  the 
purchaser  is  not  ordinarily  entitled  to  a  refund  of  any 
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PART  5440  --  SALE  ADMINISTRATION  (continued) 

Subpart  5441  -  Contract  Performance  (continued) 

portion  of  the  purchase  price.  However,  a  portion  of  the 
original  purchase  price,  paid  in  full  by  the  purchaser, 
may  be  refunded  where  it  is  determined  that  there  is  a 
considerable  shortage  in  the  volume  of  timber  received 
under  the  contract  due  to  substantial  errors  made  in  the 
Bureau's  original  computation  of  the  amount  of  timber  to 
be  removed  from  the  sale  area. 

Colorado  Lumber  Products,  Colorado  14-11-0008-23-255, 
February  9,  1968. 

Where  under  the  timber  sales  contract  the  purchaser  is 
required  to  apply  rock  to  access  roads,  his  failure  to 
complete  the  requirements  satisfactorily  after  due  notice 
constitutes  a  breach  of  contract  and  all  rights  thereunder 
are  properly  cancelled. 

Parker  Industries,  Inc.,  Oregon  14-11-001-11-1046,  June  6, 
1968. 

Where  a  subcontractor,  with  the  expectation  of  making  a 
profit  therefrom,  extracts  from  and  stockpiles  crushed 
rock  on  public  lands  of  the  United  States  in  excess  of  the 
needs  fbr  road  construction  and  maintenance  authorized 
under  a  timber  sale  contract,  such  action  exceeds  the 
authority  for  removal  of  the  rock  granted  under  the  con¬ 
tract  and  constitutes  a  trespass. 

Plumley  Rock  Crushing,  Inc.,  Oregon  14-11-0001-11-1160, 
April  1,  1968. 

Where  the  high  bidder  at  a  timber  sale  fails  to  submit  the 
required  contract  and  bond  forms  within  the  time  allowed, 
and  the  right  to  purchase  the  timber  is  terminated,  the 
bid  deposit  is  properly  retained  by  the  Government  as 
liquidated  damages. 

Eagle  Cedar  Products,  Inc.,  14-ll-0008-(I-6) -19  (Idaho), 
July  10,  1964. 

Where  a  lump-sum  timber  sale  contract  is  cancelled  for 
failure  to  comply  with  its  terms,  the  purchaser  becomes 
liable  for  the  full  purchase  price  less  the  amounts  of 
installments  paid. 

Hack  Lumber  Company ,  New  Mexico  14-11-008  (NM-2)-8, 

January  27 ,  1961 . 
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PART  5440  --  SALE  ADMINISTRATION  (continued) 

Subpart  5441  -  Contract  Performance  (continued) 

Where,  in  Oregon,  a  purchaser  under  a  timber  sale  contract 
proceeds  to  cut  timber  before  authorized  to  do  so  by  the 
Bureau,  the  purchaser  is,  at  the  time  of  the  unauthorized 
cutting,  subject  to  a  claim  for  treble  damages  under  the 
law  of  Oregon,  but  the  Bureau  may  not  assert  such  a  claim 
if  after  the  cutting,  and  with  knowledge  of  it,  the 
Bureau  instead  of  rescinding  the  contract  permits  the 
purchaser  to  continue  cutting  pursuant  to  tihe  contract 
and  accepts  payment  under  the  contract  for  all  the  timber 
cut  by  the  purchaser. 

Ellingson  Lumber  Company,  Oregon  14-11-001(7)-10, 

December  5,  1958. 

Subpart  5443  -  Extension  of  Contracts 

Where  by  the  specific  terms  of  the  contract  and  by  the 
provisions  of  the  Department's  regulations  in  force  at 
the  time  the  contract  was  executed  payment  of  the  full 
reappraised  purchase  price  of  the  timber  remaining  in 
the  contract  area  is  mandatory  at  the  expiration  of  the 
contract  or  in  advance  of  the  granting  of  an  extension 
thereof,  the  purchaser  may  not  be  allowed  to  pay  for  the 
remaining  timber  on  the  installment  plan  as  provided  for 
during  the  initial  term  of  the  contract. 

Forrest  Industries,  Inc,,  Oregon  14-11-0008(8) -85 , 

May  24,  1968. 

An  extension  of  a  timber  sale  contract  will  be  granted 
without  the  requirement  of  the  payment  of  the  full  amount 
of  the  purchase  price  due  in  advance  as  a  condition  for 
granting  the  extension  where  it  is  determined  that  the 
delay  in  cutting  and  removing  the  timber  was  due  to 
causes  beyond  the  control  of  the  purchaser  and  without 
its  fault  or  negligence,  and  the  contract  is  within  pur¬ 
view  of  the  waiver  of  the  regulations  and  special  author¬ 
ities  approved  by  the  Secretary  of  the  Interior  on 
September  30,  1966,  to  implement  the  salvage  of  timber 
damaged  in  the  Oxbow  fire  in  Oregon. 

Timber  Access  Industries  Company,  Oregon  No.  14-11-0001(9)- 
1488,  October  25,  1967. 
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PART  5440  --  SALE  ADMINI STRATTON  (continued) 


Subpart  5443  -  Extension  of  Contracts  (continued) 

A  request  for  an  extension  of  a  timber  sale  contract  within 
the  purview  of  the  waiver  of  the  regulations  and  special 
authorities  approved  by  the  Secretary  of  the  Interior  on 
September  30,  1966,  to  implement  the  salvage  of  timber 
damaged  in  the  Oxbow  fire  in  Oregon,  must  be  denied  where 
the  purchase  of  the  timber  outside  of  the  Oxbow  fire 
perimeter  and  covered  by  the  contract  in  question  occurred 
after  November  1,  1966,  the  controlling  date  for  qualifying 
such  timber  sale  contracts  for  extensions  under  the  waived 
regulations.  Also,  the  "cut-off"  date  of  November  1,  1966, 
relating  to  the  extension  of  such  contracts  will  not  be 
eliminated  or  extended  where  there  is  no  apparent  justifi¬ 
cation  or  need  for  such  action. 

Rosboro  Lumber  Company,  Oregon  No.  14-11-0008(9) -217 , 

August  16,  1967. 

Where  under  the  terms  of  a  timber  sale  contract  and  the 
applicable  regulations  of  the  Department  relating  thereto 
an  application  for  an  extension  of  time  for  severance  and 
removal  of  timber  must  be  filed  not  later  than  30  days 
prior  to  the  expiration  of  the  contract,  an  application 
for  an  extension  received  by  the  Authorized  Officer  one 
day  prior  to  the  expiration  date  of  the  contract  must  be 
denied . 

Coos  Head  Timber  Company,  Oregon  14-11-0001(8) -821 , 

June  29,  1967. 


203 


PART  5460  --  NON- SALE  DISPOSALS 


Subpart  5461  -  Free  Use 

5461.2-5  -  Trespass;  penalty  for  unauthorized  cutting  of  timber 

The  cutting  of  timber  from  the  public  land  in  Alaska, 
other  than  in  accordance  with  the  terms  of  the  law  and 
the  regulations,  will  render  the  person  liable  for 
trespass . 

Lon  Phi lpott ,  Anchorage  061045,  January  18,  1968. 
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PART  9180  —  CADASTRAL  SURVEY 

Subpart  9180  -  Cadastral  Surveys;  General 

The  field  notes  of  public  land  surveys  are  a  part  of 
the  permanent  official  records  of  the  Bureau  of  Land 
Management  and  as  such  may  be  resorted  to  wherever 
they  have  bearing  in  any  case  arising  before  the 
Bureau. 

Southern  Pacific  Company,  Sacramento  079867,  November  4, 
1966. 

Approval  of  a  partial  assignment  of  a  desert  land  entry 
is  properly  denied  where  the  entry  is  comprised  of  an 
odd- shaped  parcel  of  land  identified  by  a  tract  number 
only  and  cannot  be  subdivided  without  benefit  of  a 
supplemental  plat  of  survey. 

Elwin  H.  Hanna,  Riverside  06210,  April  1,  1965. 
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PART  9230  —  TRESPASS  (continued) 


Subpart  9239  -  Kinds  of  Ttespass  (continued) 

9239.2  -  Unlawful  enclosures  or  occupancy  (continued) 

Where  a  special  land  use  permit  was  issued  to  a  desert 
land  applicant  for  the  purpose  of  exploring  for  irriga¬ 
tion  water  and  immediately  upon  completion  of  the  well, 
but  prior  to  the  allowance  of  the  entry,  the  applicant 
proceeds  to  install  a  sprinkler  system  and  irrigate  and 
farm  a  portion  of  the  land,  such  use  of  the  land  con¬ 
stitutes  a  trespass,  and  no  credit  can  be  allowed  for 
any  unauthorized  improvements  made  prior  to  the 
allowance  of  the  entry. 

Mitzie  F.  Twisselman,  Los  Angeles  093198,  June  12,  1961. 


9239.3  -  Grazing 


Where  grazing  privileges  are  reduced  for  grazing  tres¬ 
pass,  the  reduction  must  be  imposed  i^n  rem  against  the 
base  property  and  not  in  personam  against  the  grazing 
licensee. 

Thomas  Ormachea,  Nevada  3-64-1 ( SC) ,  April  16,  1965. 

Attorneys  representing  clients  before  the  Bureau  will 
ordinarily  be  notified  of  matters  relating  to  their 
clients  interests.  The  Federal  Range  Code  for  Grazing 
Districts  part  161.12(e)(1)  provides  for  service  to  be 
made  on  licensees  or  permittees  in  connection  with  show 
cause  proceedings  and  not  on  their  legal  representative. 
Show  cause  proceedings  are  in  the  nature  of  a  personal 
action  and  the  failure  of  the  Bureau  to  notify  a 
licensee's  attorney  of  a  pending  action  in  a  proceeding 
of  this  nature  will  not  render  the  action  void. 

Jesse  Bedke,  Idaho  Grazing  District  No.  2,  December  9, 
1958. 

The  grazing  of  livestock  upon  an  area  of  the  Federal 
range  for  which  a  livestock  operator  does  not  have  a 
license  or  permit  is  ipso  facto  a  trespass,  and  it  is 
no  defense  that  under  State  law  it  might  not  have  been 
considered  as  such  either  because  the  unauthorized  area 
was  not  entirely  fenced  or  because  the  livestock  operator 
did  not  take  some  sort  of  affirmative  action  leading  to 
the  trespass. 
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PART  9230  --  TRESPASS  (continued) 


Subpart  9239  -  Kinds  of  Trespass  (continued) 

9239.3  -  Grazing  (continued) 

If  no  offer  of  settlement  is  made  for  damages  alleged 
to  have  resulted  from  a  grazing  trespass,  or  if  an  offer 
is  made  but  is  considered  to  be  unsatisfactory,  then  the 
State  Supervisor  may  issue  an  order  to  show  cause  and  a 
hearing  may  be  held  before  an  examiner  to  establish  the 
trespass,  the  amount  of  damages  incurred  for  reimburse¬ 
ment,  and  any  other  appropriate  penalty. 

Claims  of  trespass  and  of  damages  due  are  allegations 
only,  requiring  proof  before  the  examiner  and  findings 
of  fact  before  disciplinary  action  may  be  taken  to  pre¬ 
vent  future  trespass  and  enforce  payment  of  damages.  A 
refusal  to  pay  the  full  amount  of  the  damages  claimed  to  be 
due  does  not  of  itself  warrant  a  finding  that  the  tres¬ 
pass  when  proved  was  willful. 

Junior  and  Don  J.  Burke,  Montana  Grazing  District  No.  1, 
July  28,  1958. 


